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TOPICAL INDEX TO SUBJECT MATTER 


ACCORD AND SATISFACTION 
: ; Payment by insurer of partial disability is not accord 
and satisfacticn cf claim for total disability unless 
intended as and accepted as satisfacticn or ccm- 
promise of insurer's liability. Peterson  v. 
, SE HECIECN SiOx 5 p Reawe ios JePGC Coe UeidenieaacwRsieags 
_ ACTIONS ; —e: 
Action in quantum meruit cannot be mzintained 
where express contract is alleged covering the 
subject matter of the action, unless a rescission 
is shown. Snyder v. Nat'l Nwk & Essex et als ... 
An action per quod is a derivative acticn and cannot 
be maintained where a suit by the infant for his 
personal injuries could not be maintained. Muel- 
ler v. Euchenham and Evernhem 
A stockholders derivative suit is in reality an action 
by the corporation. Pomeroy v. Simon 
ADJOURNMENTS 
A case should not be dismissed for failure of a party 
to be ready for tric] unless his actions show a 
deliberate and contumacious disregard of the 
court’s cuthority. Steiginga v. Thron 
Dismissal cf malpractice ecticn and refusal to grant 
adjournment held error where plaintiff applied 
for adjournment on grcund the medical expert 
retained had at 5 P.M. on the previous day, 
without notice or warrent, changed his mind and 
refused to testify against “a brother practitioner”. 
Steiginga v. Thren 
Application for adjournment or continuance is ed- 
dressed to the scund discretion of the trial judge. 
Carty v. McElwee 
Trial court’s refusal to grant adjournment requested 
because of failure of a witness to appear is not 
abuse of discretion where witness was not sub- 
poenaed though amenable to process. Carty v. 
McElwee 
ADMINISTRATIVE LAW 
While a hearing before the P.U.C. need not conform 
strictly with ccmmon law rules of evidence or 
procedure, it should be so ccnducted as to afford 
the parties fair opportunity to be heard and to 
refute such evidence or material as the Board 
will rely on. Penn RR: v. P. U. C. 2... 22ven cee. 
While an administrative board may rely cn its own 
knowledge or take notice of other decisions by it 
and official reports, it should do so by formally 
advising the parties that it is taking judicial 
notice therecf, making it a part of the record, 
and affording fair opportunity for refutation. 
Penn R.R. v. P. U. C 
An administrative tribunal should base its decision 
only on the evidence and record before it, but 
the mere failure to do so does not justify inval- 
idating its action where good sense dictates 
otherwise and the parties have not been pre- 
judiced thereby. Penn. R. R. v. P. U. C. ....... 
While the Civil Service Department has authority to 
make rules as to the methcd end nature of review 
it will grant, it cannot by such rules deprive a 
candidate of his right to a review. Mangan v. 
Civil Service 
Review may be exparte in an appropriate case but 
where, as here, factual issues are involved, denial 
of hearing is viclation of fair hearing require- 
ment and is reversible error. Mangan v. Civil 
Service 
Failure to supply licensee in disciplinary proceedings 
with a copy of the hearer’s secret report to the 
Director and with an opportunity to correct or 
explain any mistake therein before Director 
makes final decision, is violation of due process 
requiring reverse]. Mazza v. Cavicchia 
The right to file briefs should be covered by rule or 
regulation duly published. Mazza v. Cavicchia .. 
Rule 31 of the A.B.C. Dept. which provides that a 
licensee is responsible for violations and acts of 
his employees irrespective of knowledge or par- 
ticipation is within the Director’s power and does 
not violate any constituticnal rights of the 
lieensee, Mazza v. Caviechia ....c.c.eniccsssicoes 
Under R.S. 33:1-23, 31 end 35, the Directer of Alco- 
holic Beverage Control may refer the conducting 
of disciplinary hearings to hearing officers though 
the final decision must be made by him. Mazza 
v. Cavicchia 
A by-law of a municipal agency adopted pursuant 
to statutory authority is as binding on the agency 
as any statute or other law. De Vita v. Housing 
PINRO 05 5.656 oi Ste. oso act Hele DES 
Where agency by-laws provide the agency is to fix 
the term of office of an officer to be appointed vy 
it, such provision has the force and effect of law 
and the only appointment possible is one for a 
é fixed term. De Vita v. Housing Authority 
» While the better practice is for an administrative 
agency to file its findings of fact before rendering 
its determination, the failure to do so does not 
make the determination void and the error may 
be corrected by subsequent filing of proper 
findings. Mackler v. Bd. of Ed 
The making of a complaint by a Board member 
does not disqualify him from sitting at the hear- 
ing thereof in the absence of personal interest, 
bias or prejudice on his part. Mackler v. Bd. of Ed. 
An administrative agency may reopen and rehear a 
proceeding so long as the agency retains control 
of the proceeding and rights have not vested. 
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ADOPTION 
Our courts have no jurisdiction to award custody 
where a child is in the custody of adoptive p-r- 
ents in another state under a decree of adoption 

by a court of competent jurisdiction of that state. 
Munson v. Johnstcn 

As a matter of comity, our courts will give to a 
decree of adoption of a state having jurisdiction 
the seme effect as is given to a decree of adop- 
tion under our laws. Munson v. Johnston 
Notice to Natural Parents Under The New Adoption 
Law By Edward Terner 


ADVERSE POSSESSION 
One who by ignorance or mistake takes possession 

of lands beyond his true boundary line with no 

intent of claiming beyond his actual boundaries 

does not thereby acquire title by adverse posses- 

sion though he hold it for more than 20 years. 
Predham v. Holfester 

To acquire title by edverse possession the posses- 
sion must be hostile. Predham v. Holfester 


AGENCY 
A corporation may be bound by acts of its agent 
within his apparent authority, that is, within the 
apparent powers which the corporation has 
caused those with whom its agent has dealt to 
believe it has conferred on him. Snyder v. Nat'l 
Nwk & Essex et al 
agent impliedly warrants his authority and is 
liable for a breach cf implied warranty or on the 
contract he enters into for his purpsrted principal 
if he had no authority unless he fully disclosed 
the facts constituting his authority. Snyder v. 
Nat'l Nwk & Essex et al 
While statements of en agent as to his authority are 
not ordinarily binding on the principle and are 
not admissible to establish agency, they are 
admissible where there was express or apparent 
authority to make the statement. Snyder v. Nat'l 
Nwk & Essex et al 
Quaere, where creditor sues agent and undisclosed 
principal and in course of trial takes judgment 
against principal, has he manifested an election 
to hold the principal which bars recovery against 
the agent? Cheel v. Lubben 
The principal is only chargeable with such notice or 
knowledge of the agent as the principal would 
have received if he had acted in the matter for 
him:elf. Millhurst v. Autemobile 
Knowledge or notice cf an agent acquired in scme 
transaction prior to the transaction for the 
principal involved is not imputable to the princi- 
pal. Millhurst v. Automobile 
If an agent charged with a duty to purchase property 
for his principal purchases for himself he is 
chargeable as a constructive trustee for the 
principal and can be compelled to surrender it 
to him cn reimbursement of the purchase price. 
Mianulli v. Gunagan 


ALCOHOLIC BEVERAGE CONTROL 
Under R.S. 33:1-23, 31 and 35, the Director of 
Alcoholic Beverage Control may refer the con- 
ducting of disciplinary hearings to hearing 
off.cers though the final decision must be made 

by him. Mazza v. Cavicchia 
Rule 31 of the A.B.C. Dept. which provides that a 
licensee is responsible for viclaticns and acts of 

his employees irrespective of knowledge or par- 
ticipation is within the Director's power and 
does not violate any constitutional rights of the 
licensee. Mazza v. Cavicchia 
The right to file briefs should be covered by rule or 
regulation duly published. Mazza v. Cavicchia .. 
Failure to supply licensee in disciplinary proceedings 
with a copy of the hearer’s secret report to the 
Director and with an opportunity to correct or 
explain any mistake therein before Director 
makes fina! decision, is violation of due process 
requiring reversal. Mazza v. Cavicchia 


ALIMONY 
Where separation agreement incorporated in divorce 
decree provides husband will pay stipulated sums 
periodically to wife and wife agrees to accept 
reduction in payments to extent of any other 
inceme received by her, husband is not entitled 

to reduction for wages earned by wife when his 
default in payments forced wife to obtain em- 
plovment. Woodhouse v. Wocdhouse 
Where foreign decree incorporates separation agree- 
ment in the decree as part of alimony provision, 
law of contracts applies in determining rights and 
obligations thereunder. Wocdhouse v. Woodhouse 
Application by defendant for rehearing of application 
to increase alimony made before entry of order 

on original application and based on changes of 
circumstances occuring after original hearing, 
should not be denied on ground defendant is at 
liberty to make new application for modification 

at later date. Testut v. Testut 

It is error to direct a husbend, on an applicaticn for 
alimony pendente lite, to pay bills or debts in- 
curred by the wife prior to the institution of 
the divorce action. Schwartz v. Schwartz 
The practice of making successive applications for 
alimony pendente lite where the conditions have 

not changed and the subject matter was pre- 
sented on the prior application is not to be en- 
couraged. Schwartz v. Schwartz 

AMENDMENT 

Where corporation A takes over corporation B, 
dissolves it, forms a new corporation B in which 

it holds all the stock but which has no assets, and 
then uses the name B intending the public to 
believe B continues, it will, on motion to amend 

to name A as real party defendant, be estopped 
from asserting B is a separate entity. Dunlevy 

v. The Martin Dennis Company 
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Petition may be amended even after statutory 
time limit for filing claim to set forth earlier 
accident as cause of disability where information 
thereof was included in petition in answer to 
question 41 and petition first alleged date of 
subsequent accident as the date of ccmpensable 
accident. D’Agostino v. Reliance 

Held, application to supplement custody ccmplaint to 
set up foreign divorce and custody award sub- 
sequently procurred errcneously denied. Fan- 
tony v. Fantony 

Granting of amendment changing date of alleged 
abandonment in separate maintenance action is 
not error where it does not work surprise or 
prejudice to defendant. Urian v. Urian 


ANNULMENT 


Whether, since 1939, parties who enter into a cere- 
m3nial marriage while there is an impcdiment 
to its validity and ccntinue to live together with 
matrimonial intent after the impediment is re- 
moved, will be considered as legally husband 
and wife from that time, not decided. Danes 
v. Smith 


Where a person enters into a ceremcnial marriage 
with another knowing cf the existence of an im- 
pediment to lawful wedlock and thereafter co- 
habits with the spouse thus acquired, he will be 
barred from thereafter questicning the legality 
of that marriage. Danes v. Smith 


APPEAL 


Leave to appeal frcm orders denying motions to dis- 
miss indictments will not be granted except in 
flagrant cases or those where the indictment 
up-n its face appears to be clearly defective in 
substance. State v. Peterman .................. 

Interlocutory orders other than those listed in R.R. 
2:2-3(a) are not appzalable as a matter of right; 
leave to appeal must first be cbtained. In re 
Opper 

The rule in criminal cases that an Appellate Court 

will not consider evidence introduced after a 

motion for acquittal in passing on the propriety 

cf the denial cf such motion applies to prosecu- 

tions for drunken driving under R.S. 38:4-50. 

State: w. Me@artey «... ccc viacctasccadeusarrae 

appeal on certification appellant is limited 

to the questicns on which he sought certification 
but respondent may brief and argue any points 
he wishes to p-esent to sustain the judgment 
and if he does not brief and argue such points 
he will be deemed to have waived them. State 

v. Lefante 

The Appellate Division may recall its mandate where 
petiticn for certification is pending and the 
Supreme Court has granted leave to proceed 
with application for reconsideration in the Ap- 
pellate Division. State v. Pillo 

Alleged errors in admission of evidence are not 
ground for appeal unless timely objection was 
made at the trial. Springdale Park v. Andriotis .. 

The acticn of the trial ccurt in granting a new trial 
on the ground a verdict was the result of pas- 
sicn, mistake or partiality, should not be dis- 
turbed unless it is clearly manifest that such 
action was without basis in law or fact with the 
result that there was a denial of justice. Hart- 
pence v. Grouleff 

The appellate court cannot by evaluating the evidence 
sunstitute its judgment for that of the trial judge 
as to whether a new trial should or should not 
be granted. Hartpence v. Grouleff 

For appeal and other procedural purposes a convic- 
tion for violation of a municipal ordinance is 
treated as a criminal cause. Neptune v. Mestice 

Under RR. 8:11-1 and 1:3-1(c) the time limit for 
appeal frcm a judgment of a municipal court is 
1U days. Neptune v. Mestice 

Harmless error is no basis for 
v. Austin 

Objection to refusal to charge as requested held 
sufficient to preserve the point for appeal. State 
v. Spruil 

Constitutionality question not decided as point not 
adequately argued but leave given to file further 
briefs. Hillside v. Div. of Employment Security . 

The court may on appeal notice pl?in errors affecting 
the substantial rights of the defendant in a crim- 
inal cause though they were not brought to the 
attention of the trial court nor raised in the 
briefs. State v. Riccardo and Mazza ............ 

An application to the trial ccurt under R.R. 3:7-13 to 
correct the sentence is a necessary prerequisite 
to eppeal to the appellate division for correction 
of an alleged illegal sentence. State v. McFadden 

Appellant, even if imprisoned, must supply the ap- 
pellate court with an informative appendix. 
Steates Ww; WC hear asics <a: cleus aisinnciot ations oa ger 

While the Appellate Division may make new and 
amended findings cf fact in a case tried without 
a jury, it will not do so where the conclusions 
are supported by competent, reasonably cred- 
ible, evidence. Pratico v. Rhodes ............. 

While as a general rule the Supreme Court will not 
hear a point not raised in the Appellate Division, 
it will hear and decide that point where it has 
been fully presented and could be raised in the 
trial court on the remand ordered by the Appel- 
late Division. Kelley v. Curtiss and Newark ... 

Point not raised in trial court will not be considered 
on appeal and may not be raised on remand for 
more specific judgment. Lea v. Lea ........... 

Appellate Division will not depart from decisional 
law adopted by our courts and approved by our 
court of last resort; such action is for the court 
of last resort. Predham v. Holfester 

(Continued on next page) 
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Certification will be granted under R.R. 1:10-2 (e) 
where a question of substance relating to con- 
struction of a statute is involved which has not 
been but should be settled by the Supreme Court. 
State v. Greenberg 


APPEARANCE 
When a defendant invokes the judgment of the court 
on any question other than that of jurisdiction 
over his person, he enters a voluntary appear- 
ance and submits to the court’s jurisdiction over 

his person. Field v. Field 
While objection to jurisdiction may be raised with 
other defenses in answer without being thereby 
waived, it must be noted or raised in some way 

in order to preserve it. Field v. Field 
Entry of objection of lack of jurisdiction over subject 
matter constitutes a general appearance. Field 

v. Field 


ARBITRATION 
In the absence of a covenant making arbitration a 
condition precedent, an agreement to arbitrate 
does not deprive either party of its right to 
resort to the courts. Coastal v. Eastern 
It is the general rule under the common law that 
there must be unanimity of conclusion among 
arbitrators but this does not apply where the 
parties have agreed otherwise in their agree- 
ment to arbitrate. Creter v. Davies 
While N.J.S.A. 2A:24-7 requires that an award he 
acknowledged by the arbitrators like a deed, 
there is no requirement that the arbitrators sign 
and acknowledge at the same time and place. 
Creter v. Davies 
An error in arithmetic apparent on the face of the 
award, may be corrected by the Court and the 
award as corrected confirmed. Creter v. Davies . 


ARSON 
It is not necessary for the crime of statutory arson 
that the dwelling house burned be occupied. 
State v. Midgeley 
ASSIGNMENTS 
A stop-notice claimant whose stop-notice has been 
duly and timely filed, secures priority in funds 
remaining to be paid by the owner over a federal 
lien against the contractor or an assignment by 
the contractor though these antedate the stop- 
notice. Bankers v. Ferber et als ................ 


ATOMIC ENERGY 
Commentary on Proposed Revisions To The Atomic 
Energy Act of 1946 By Joseph Volpe, Jr. ...... 


ATTACHMENT 
A stockholders derivative suit in which recovery of a 
money judgment is sought from non resident 
defendants by way of an accounting for money 
and property of the corporation improperly di- 
verted by the defendants to their own use, some 
of the defendants being officers of the corpora- 
tion, may properly be initiated by attachment in 
the Chancery Division under N. J. S. 2A:26-2. 
Pomeroy et al v. Simon et al 
No notice to the holder of legal title other than the 
service of the attachment on the tenants is 
required to satisfy due process. White v. White. . 
An absconding husband’s equitable interest may be 
attached regardless of who has the technical 
legal title. White v. White 
A resident wife may in a separate maintenance 
action attach realty, legal title to which is in a 
non-resident, where she asserts her absconding 
husband has an equitable interest therein. White 
v. White 
Attachment in an equitable cause is no longer limited 
to cases where the debior-creditor status exists 
but may be used where the claimant seeks a 
money judgment on an equitable cause and 
defendant is a non-resident or absconds. Pom- 
eroy v. Simon 
A stockholders derivative suit against non-resident 
officers of the corporation alleging fraud and 
seeking an accounting may be initiated by 
attachment. Pomeroy v. Simon 
ATTORNEY AND CLIENT 
Where a testatrix wishes to make her attorney or a 
member of his family a beneficiary, such a Will 
should be drawn by some other lawyer of 
testatrix’s own choosing. In re Davis 
The mere existence of the attorney-client relation 
raises no implication of fraud or undue influence 
In re Davis 
Where an attorney is engaged orally to perform 
services so predominantly those of a real estate 
broker that his legal services are purely inci- 
dental the engagement is within the Statute of 
Frauds. Kagan v. Berman 
When an agreement for legal services is joined in an 
oral contract employing the attorney to negotiate 
a sale of realty for the owner and the payment 
is to be “what the thing is worth” or the value as 
a whole of the two distinct types of service, the 
result is an indivisible oral contract which falls 
under the Statute of Frauds and is unenforce- 
aisle: Kagan 9. Berman o.oo. <osisoscees oe cn ences 
Fiasco At The Fort or A Lawyer’s Case History of 
McCarthyism by Harry Green 
The Selser Case 
An attorney’s implied authority does not enable 
him to waive his client’s substantial rights with- 
out the client’s consent. New Jersey v. Renner .. 


ATTORNEYS 
Supreme Court Rules on Counsel’s Duty in Making 
Representations of Fact or Law 
Report of Special Committee on the Counsellorship 
Requirement to Junior Section of New Jersey 
SRE ESAT AGEOIDUONR 5 ocsio5 ow s.'s:0:0 wie ssciniae oes om 
The Lawyers Indemnity Fund by Aaron Marder .... 
Proposed Disciplinary Proceeding Rules. Recom- 
mendations of A.B.A. Committee on Disciplinary 
Procedures 

BAR ASSOCIATIONS 
New Jersey State Bar Association Annual Committee 
Reports 
The Local Bar and Public Relations by Glenn R. 
Winters 
State Bar Committee Reports 
Report of Special Committee on the Counsellorship 
Requirement to Junior Section of New Jersey 
State Bar Association 
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BAR EXAMINATIONS 
‘Attorneys Examinations — January 1954 .......... 33 
Attorneys Examinations — June 1954 .......... 283, 291 
Attorneys Examinations — October 1954 ...... 363, 371 
Counsellors — May 1954 .................. 259, 267, 280 


BONDS 


Where default occurs under bond to secure compli- 
ance with custody award, the full penal sum 
should be paid into court, the adverse party may 
then receive therefrom such damages as may 
proved, a counsel fee may be allowed to the 
attorney prosecuting the bond, and the balance 
belongs to the State. Beekwilder v. Beekwilder.. 34 

Non payment of premium on the bond by the princi- 
pal is no detense to the surety in action to collect 
on the bond posted. Beekwilder v. Beekwilder .. 34 

A surety on a bond posted to assure obedience to a 
custody order has no right to trial by jury in the 
event of a default by the principal. Beekwilder 
v. Beekwilder 

Where principal on a bond posted to assure obedience 
to a custody judgment defaults, the bond may 
be prosecuted and enforced summarily in the 
custody action. Beekwilder v. Beekwilder ..... 34 

The obligee named in a bond given pursuant to an 
order of the Superior Court to secure obedience 
with an order as to custody of children shouid 
be the Court. Beekwilder v. Beekwiider ........ 34 


BROKERS 


Agreement to pay broker’s commissions for procuring 
purchaser of realty must be in writing under the 
statute of frauds to be enforceable. Snyder v. 
Natl Nwk & Essex et als 


CERTIFICATION 


Certification will be granted under R.R. 1:10-2 (e) 
where a question of substance relating to con- 
struction of a statute is involved which has not 
been but should be settled by the Supreme 
Court. State v. Greenberg 


CHARITABLE ORGANIZATIONS 


The claim of immunity from liability for negligence 
on the ground defendant is a charitable organ- 
ization is an affirmative defense the burden of 
proof of which is on the defendant. Rafferzeder 
v: Fitkin Memorial Hosp. o...6 00c000s0sieescee» 91 
Plaintiff in action against a corporation claiming im- 
munity of charitable organization is entitled to 
inquire into its records and activities to disprove 
the right to the claimed immunity. Rafferzeder 


v. Fitkin Memorial Hosp. .....066:600:665000s0000%8% 91 
Proof that defendant is a hospital and was incorpor- 
ated as a non-pecuniary corporation is not con- 
clusive proof that it is a charitable institution. 
Rafferzeder v. Fitkin Memorial Hosp. ......... 91 


CHATTEL MORTGAGES 


A chattel mortgage on a motor vehicle which has not 
been filed and recorded with the Director of 
Motor Vehicles as required by R.S. 39:10-11 is 
void as against a subsequent purchaser in good 
faith of the motor vehicle. Nat'l City v. Del Sordo 413 


CIVIL SERVICE 


Under N. J. S. 11:9-6 an applicant who is ruled 
ineligible for a test is entitled to an appeal and 
review by the Civil Service Department. Mangan 
v. Civil Service 

While the Civil Service Department has authority to 
make rules as to the method and nature of re- 
view it will grant, it cannot by such rules deprive 
a candidate of his right to a review. Mangan 
v. Civil Service 

Review may be exparte in an appropriate case but 
where, as here, factual issues are involved, de- 
nial of hearing is violation of fair hearing re- 
quirement and is reversible error. Mangan v. 
Civil Service 

The Civil Service Commission may where it deems 
promotion by competitive examination imprac- 
ticable, determine, without hearing, that exam- 
ination be waived and approve a promotion 
without examination. Falcey v. Civil Service ... 

The determination of the Civil Service Commission 
to waive competitive examination will not be 
upset on judicial review unless it it shown to 
have been arbitrary, capricious or unreasonable. 
Falcey v. Civil Service 

The position of Assistant Chief Probation Officer has 
been so long recognized as a classification that 
its lawful existence can not now be questioned. 
Faleoey: viGival Servite x ois05s00% 20.0 sccuisiencomse 

Appointment made without term does not confer 
veteran’s tenure rights under N. J. S. A. 38:16-1 
where only valid appointment possible is one for 
fixed term. De Vita v. Housing Authority ...... 

The Civil Service Commission’s determination that 

there is no position to which a municipal em- 

ployee can be demoted under R.S. 11:22-10.1 will 
not be interfered with unless it was arbitrary 
and capricious. Rogers v. Civil Service ....... 
virtue of R.S. 11:22-10.1 a municipal employee 
discharged or layed-off for reasons other than 
delinquency or misconduct is entitled to demo- 
tion to such available lesser office or position 
in the same department or organization unit as 
the Civil Service Commission may determine but 
this does not require “bumping” of a junior 
employee in an equal or lesser classification. 
Rogers v. Civil Service 
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COMMISSIONS 


While an exclusive sales listing agreement which 
violates N. J. S. A. 45:15-17 (f) may subject the 
broker to a loss of his license it is, by virtue of 
the statute itself, nevertheless enforceable as 
between the parties. Maraziti v. Corigliano ..... 10 


CONDEMNATION 


The judge sitting as a legislative agent in condemna- 
tion proceedings may issue a writ of assistance 
to the Sheriff and authorize employment of a 
contractor to remove personalty of the owner, 
where in his sound discretion such action is 
necessary to secure possession for the condemnor. 
American v. Housing Authority ................ 27 

The owner of condemned lands is obliged to pay the 
expense of removal of any personalty he does not 
desire to abandon but he may abandon any 
personalty he chooses and the expense of re- 
moving such personalty is on the condemnor. 
American v. Housing Authority 


ey 


Where court authorizes Sheriff or condemnor to 
engage contractor to remove personalty of owner, 
owner’s liability for the cost thereof is limited to 
the reasonable expense of removal of the per- 
sonalty he desired removed. American v. Hous- 
ing Authority 

Allowance of counsel fees to attorney for condemnor 
for services in securing writ of assistance and 
posession of condemned lands held not warranted. 
American v. Housing Authority 

Reproduction cost properly excluded where buildings 
are very old and there is no showing valuation 
by comparable sales is impossible or impractical. 
Della Sala v. Parking Authority 

Owner is not entitled to interest on award where he 
has remained in possession and has not suc- 
ceeded in securing a larger award than that 
made by commissioners. Della Sala v. Parking 
Authority 

The admission of evidence of reproduction costs as 
an aid to valuation in condemnation proceed- 
ings is a matter within the discreticn of the 
trial court. Della Sala v. Parking Authority .... 

The measure of damages where part of one’s property 
is condemned is not the value of the land plus 
reproduction cost of improvements taken but 
the difference between the market values of the 
land and improvements as a unit before and 
after the taking. Della Sala v. Parking Authority 

Owner’s participation in, seeking and receiving pay- 
ment of condemnation award in proceeding 
under Section 8 of Condemnation Act of 1920, 
constitutes waiver of requirement of Sec. 6 of 
Act that report of commissioners must be filed 
within time. Cleary v. No. Bergen 


The requirement of Sec. 6 of the Condemnation Act 
of 1920 that the report of the commissioners be 
filed with the County Clerk within the time 
limited in the order appointing the commission- 
ers was for the benefit of persons affected by the 
condemnation and could be waived by them. 
Cleary v. No. Bergen 


The amount of the allowance for costs, expenses and 
attorney’s fees to be made to the landowners on 
abandonment of condemnation proceedings under 
N. J. S. A. 20:1-30 is in the discretion of the 
trial court and will not be interfered with on 
appeal unless it is shown the trial court abused 
its discretion. Texas Pipe Line v. Snelbaker .... 

There is no authority for allowance of a counsel fee 
for services on appeal from allowance of fees 
made by trial court under N. J. S. A. 20:1-30. 
Texas Pipe Line v. Snelbaker 

The fact that property is actually being used by the 
owners as a parking lot, though it may have a 
bearing on the compensation to be awarded, does 
not limit the authority of a municipality to take 
it for public parking purposes. Trenton v. 
BONO asp soia lassie oaic Gio 060.29. aise a el re (nero ela 

The Superior Court Law Division may enter a sum- 
mary judgment appointing condemnation com- 
missioners on the pleadings and affidavits where 
there is no genuine issue as to any material fact. 
Trenton v. Lenzner 


The quantity of land to be taken and its location is 
within the discretion of the condemning author- 
ity and will not be upset by the courts in the 
absence of fraud, bad faith or manifest abuse. 
Trenton v. Lenzner 

A governmental authority may acquire lands by 
condemnation for a public purpose and then 
turn them over to private enterprise to fulfill 
that purpose where it acts in good faith for the 
best interest of its citizens. Trenton v. Lenzner .. 

The owner of lands ccndemned is entitled to the fair 
market value of the lands: what a willing buyer 
would pay a willing seller. Trenton v. Lenzner .. 

While the general rule is that an owner of condemned 

lands is not entitled to independent compensa- 

tion for a business conducted thereon and lost 
by the condemnation, the tendency is to give 
consideration to such loss in fixing the compensa- 
tion awarded. Trenton v. Lenzner 
owner of lands condemned is entitled to the 
value of a business operated thereon where the 
condemning authority also takes or acquires the 

business or plant for operation. Trenton v. 

Lenzner 

CONFESSIONS 
The circumstances that defendant was not arraigned 

promptly, was not advised of his privilege 
against self incrimination, was denied counsel, 
and was interrogated by 7 policemen do not of 
themselves render his confession inadmissable. 
State v. Tuffel 
CONFISCATION 
Money on the persons of players who are not oper- 
ators of an illegal game and which is not at the 
time of seizure being used in the game, is not 
subject to confiscation. Pratico v. Rhodes ...... 
Where money is itself an instrument of gambling, 
or is part of the gambling operation or is ear- 
marked and segregated as part of an illegal 
gambling operation, it may be confiscated. Prat- 
ico v. Rhodes 
As a general rule money is not itself an instrument 
of gambling and is not subject to confiscaticn as 
a gambling device. Pratico v. Rhodes ......... 
The County has title to contraband seized by it free 
of a lien of the Federal government against the 
former owner which became effective after the 
seizure. Spagnuolo v. Bonnet et als ............. 
Money segregated and earmarked for gambling pur- 
poses is a gambling device which becomes the 
property of the State or County on the date it 
is seized. Spagnuolo v. Bonnet, et als 

CONFLICTS 
Our courts will not enjoin further prosecution of an 

action which was instituted in another state 
before the action here, where that court is 
capable of affording adequate relief and doing 
complete justice. In re Barrett 
A foreign award of custody by a court of competent 
jurisdiction is enforceable under the rule of 
comity between nations but if the court where 
the award was entered could change it under 
altered conditions, the state of the forum may 
do so also. Fantony v. Fantony 
(Continued on next page) 
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As a matter of comity, our courts will give to a decree 
of adoption of a state having jurisdiction the 
seme effect as is given to a decree of adoption 
under our laws. Munson v. Johnston .......... 

Our courts have no jurisdicticn to award custc dy 
where a child is in the custcdy cf adoptive par- 
ents in another state under a decree of adoption 
by a court of competent jurisdiction cf that 
state. Munson v. dannston: ..2< <<..cc<% sce cscies 

A finding in another state on an issue which is not 
res adjudicata in that state is not entitled to full 
faith ani credit here. Field v. Field 

A bona fide resident cf another state has the right to 
seek any relief there to which he is justly en- 
titled. Field v. Field 

Our ccurts will not in a direct proceeding institu.ed 
for that purpose pass cn the validity cf a foreign 





divorce where at the time therecf neither spouse 
was a resident cf this state. Lea v. Lea ......... 
A judzment of a > state declaring a divorce of 
enother stz d is entitled to full faith end 
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A stat will not fall 
me e for procedural 
due p: ies s Chane v. American 
Steams shi p nea: SE HI ey oe 

Procedural due process itself with the 
judgment rather then statute creating the 





cause cf acticn. Char y Div. State v. American 
Hawaiian Steamshi 
Due process does not 


claims to the same 





freedcm for several 
operty; it is sufficient if the 
party is reasonably protected or secured against 
double liability. Chencery Div. State v. Ameri- 
can Hawaiian Stezmship Co. 
The Joint Tortfeasors Constribution Law though ap- 
plicable to judgments entered prior to its enact- 








ment does not deprive a tortfeasor of any con- 
stitutionally protected vested rights. Pennsyl- 








vania v. Rosenthal TOT ee re ee Ree 
The term “vested right” expresses a concept cf a 
fixed present intcrest which in right, justice and 
reason should be protected against arbitrary 
State action. Pennsylvania v. Rosenthal ........ 
The Joint Tortfeesors Contribution Law does not 
viclate due process, for implicit in its terms is 





that the one seeking contributicn must by 
propriate proceeding conformably 
cess establish his rig 
BERORID MOE OHOM A “og eased au eas ee eatin te 
Whether in any case enough time has becn afforded 
counsel to prepare the defense depends on the 
circumstances of the case, with eny doubt there- 

on being resolved in favor of the prisoner. Jab- 
lonowski v. State 
Allowance of 314 hcurs to assigned counsel to pre- 
pare defense after prior counsel had withdrawn 
from the case held in circumstances insufficient 
end violation of def:ndant’s constitutional rights. 
Jablonowski v. State 
The Court may not increase a defendant’s sentence 
in his absence. Jablonowski v. State ........... 
The right of an accused to ccunsel is denied him 
where counsel is assigned him by the court so 
shortly before tiial as not to cllow an adequate 
time to prepare the defense and a violation of 
this right renders a convicticn void. Jablon- 
GUS ete HELE ciara obs aya ie’ a ouch a aan ree 
The determinative element in application of the Full 
— and Credit clause is bona fide habitation 

r dcmicile in the divorcing state as required by 

that state and not matrimonial fault or delictum. 

PAR BOET VS ZAG DORy or5 6 <. oiel asin g ono esa una One 

A divorce obtained by a spouse who had acquired a 
bona fide demicile in the state in which the di- 
vorce was granted is entitled to Full Faith and 
Credit thcugh the other spouse remained in the 
state of original matrimonial demicile and had 
neither been served in nor <ppeared in the di- 
vorcing state and though such divorce offends 
the policy of the former state. Zieper v. Zieper .. 
Where there is a bona fide domicile and jurisdiction 
of the matrimonial res, the foreign judgment of 
divorce is conclusive. Zieper v. Zieper 
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Some aspects of divisible divorce. by Morris N. 
BRIERE es Shc” ora ain cia wore eR 
Where a legislative investigation has legitimate 
public ends, it is immateriz] that it is politically 
motivated. Eggers sy pd Bi Memes eee ee ay 
The doctrine of separation of powers does not apply 


to our municipal gover ‘nment s. Eggers v. Kenny. 
The doctrine of separation of powers does not bar 
legislative investigations which might disclose 
crime or wrcngdoing. Eggers Kenny 
legislative body, such as a municipal ccmmittee 
where authorized by such legislation, may con- 
duct an investigation in aid of its legislative 
functions into matters which may be of a criminal 
nature and hence also the proper concern of the 
judicial branch. Eggers v. Kenny 
Considerations for invoking the doctrine of forum 
non conveniens are relative ease of access to 
sources of proof, availability of subpoena, cost 
of obtaining attendance of witnesses, possibility 
of jury view of premises if appropriate, and all 
other practical factors that make trial easy, ex- 
peditious and inexpensive. Gore v. U. S. Steel ... 
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Under the doctrine of forum non conveniens a court 
may decune jJurisdicuon where there is available 
another torum wnere triai will best serve tne 
convenience or the parties and tne ends ot justice. 
Gore v. U.S. stees 

Denial of injunciicn to compel removal of obstruction 
irom rignt of way is nuc taking ot private prop- - 
erty Ccomrary to constitution. Kossi v. Siercnio .. 207 

Under nule z:1-¥(c) a deiendant may be tound 
guilty cf any ouwense neccssariuy inciuded in tne 
citense cnaiged in tne inaic.ment or or an at- ~~ 
tem t to cemmut either if the attempt is an of- 
fense. State v. wildgeley ......... aside ae arafalacsiae’s 205 

The plea or autrefois acquit app.ues not cnly lo the 
omense charged in tne wurst wiulc.ment but also to 
any offense ut wnich the accused cculd properly 
have peen convic.ed on ine urst inaic.ment. Suae 
Vv. wMuid2eley. 

One acquinced of an indiccment under K.S. zZ:luy-1 
cnarging arscn in tne burning of the dwelling 
house em anotner, May net be suosequcenuy 
tried cn an indic.ment wvased on the same tacts 
cnarging a violaucn ot R.s. 2:1U¥-2 or 3. State 
UWI CIOY. 1 3 ress cnac tense Gaaeed Geese 205 

Admusziun ui evidence wnicn pelice by struggle with 
accu:ed prevenced him f:cm swaliowing aoes not 

tate v. U.Nnea 
by Heyman Z.mz:l 


viclate Gue process. 
Civil Kignis Cunrusion 
A state may levy a tax cn a legitumate subject 
me2asu.ed by net assets or net inceme inciuaing 
tax exemp. tedera!l instium_ntalities, wnica, as 
such ccuid not be direcily taxed. Werner v. 
BUNS QIORS oo. 002 ives nico neta nea tre 269 
There is no unconstituticnality in the provision cf 
the state corpo tranchise tax law under 
which tax excmpt U.S. bends held by a corpoia- 
tin are included in net worth for purpcse of 
fixing the irencnise tax werner v. 
EAKGOIOR Hoos ioic0 vise s civ scare gan ales ee eae ees 
Televising of vudicial frcceeuings by : 
WRG ANIORO GS  chau/5 axles. onto wale oak Re Se Ree 285 
Bishop =heil’s Address to tne Americ.n bar Asscci- 
BUG yeaa neil Gd eclere ndieng en dato ae ame atts 
Our courts will reverse a finding of 
dcmicile ot a sister state where we have no con- 
cein with the marital res and no steps were 
taxen 1n the toreign state to atiack that finding. 
Lea v. Lea 
A judgment in perscnam rendered in the state of 
dciendant’s acmucile is entiuied to iuil taitn and 
credit though defendant was served outside the 
state pursuant lo a Statute of that state. Lea v. 
PM soci ae aco baie oiciard Sucka ea eae eee ae 
A judgment ot a sister state declaring a divorce of 
another state invalid is entitled to full taith and 
credit if the invalidating court had jurisdiction. 
Lea v. Lea 
Our courts will not in a direct proceeding instituted 
for that purpsse pass cn the validity ot a toreign 
divorce wnere at the tame thereot neither spouse 
was a resident of this state. Lea v. Lea 
International Agreements And Our Constitution. by 
Jemes Mornt Mullen 
The State Rent Control Act cf 1953 is constitutional. 
Jimoneau v. Harner 
There is no requirement that a legislative finding of 
an emergency be stated in the enacting clauses or 
in the title of the act; it is sufficient if it is stated 
in the preamble. Jamoneau v. Harner 
A legislative finding of an emergency is presumed 
to have the support of facts known to the legis- 
lature unless iacis judicially known or proven 
preclude that p Jamoneau v. Harner 
The:e is a presumption o1 ccnstitutional sufficiency 
of legislation and the burden of showing contra 
is cn the challenger. Jamoneau v. Harner ....... 
A classification or ditterentiaticn based cn differences 
fairly related to the public purpose to be served 
by the legislaticn does not violate due process or 
equal protection of the laws. Jamsneau v. Harner 404 
Delegation of tne exercise cf legislative power to 
municipalities through their governing bodies 
does not violate constitutional principles though 
delegation of the acceptance cf iegislative enact- 
ment or powers does. Jamineau v. Harner 
R. S. 39:10-11 as amended is ccnstituticnal. 
City v. Del Sordo 
No notice to the holder of legal title other than the 
service of the attachment on the tenants is re- 
quired to satisfy due process. White v. White 
The test of double jeopardy is whether the proof 
necessary to support the second charge would 
have been sufficient to convict on the first or 
whether the accused could have been convicted 
on the first charge of the offense charged in the 
second. State v. McGrath 
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CONTRACTORS ; =, 
‘A principal contractor is not liable for injuries sus- 


tained resulting frcm a defect in the work of an 
inc dependent sub-contractor unless he knew of 

he defect or could in the exercise of reasonable 
care have discovered it after the work was com- 
pleted. Blankley v. Nostrame and Arlite 


CONTRACTS 


Tort liability for interference with prospective ad- 
vantage under a contract may be imposed even 
where the contract was not complete because one 
of the parties had not gone through the formal- 
ity of signing the agreement. Snyder v. Nat’ 
Wosle Se Wissese Olle <2 occ os ecnuse ener ee 3 
Tort liability for interference with prospective ad- 
vantage under a contract will not be imposed 
where the ccntract itself would be unenforceable 
by virtue of the statute cf frauds. Snyder v. 
Nat'l Nwk & Essex et als 
Action in quantum meruit cannot be maintained 
where express contract is alleged covering the 
subject matter of the ection, unless a rescission 
is shown. Snyder v. Nat'l Nwk & Essex etals .. 3 
Agreement to pay broker’s commissions for procuring 
purchaser of realty must be in writing under the 
statute of frauds to be enforceable. Snyder v. 
Nat’] Nwk & Essex et als ........... 
agreement will not be held unenforceable as 
against statutory public policy where the statute 
— it is to remain enforceable. Maraziti 


COMMNANO) ci. 0ios+a- iansdadasedawecmremeaocs 10 
A ue who has a reserved power of termination 
loses that power if he himself commits a breach 
going to the essence before terminating the con- 
tract. Coastal v.. Bastest..<..0.0ccenensnsenssas 15 
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If a promisor prevents or hinders the fulfillment of 
a condition in a ccntract and the ccndition would 
have been fulfilled except for such hindrance or 
prevention, the performance of the condition is 
excused and the liability of the promisor fixed. 
Coastal wv. Eastern 6.6 cssccsaccecscsns teueatass 

A premise in a bilateral contract cannot be enforced 
when the counter-prcmise has been broken. 
Woodhouse v. Woodhouse 

Parties to a ccntract may agree that the doanien 
of a third party shall be final and conclusive as 
to performance end such decision is final end 
conclusive unless it is proved that fraud or dis- 
honesty existed cn the part cf the third party. 
K-ppe.man v. Raritan Hcmes 

Where contract for purchase of lot and building to be 
erecied provides Final V. A. Report shall be final 
and ccnclusive cn both parties, report is conclu- 
sive as to performance in absence of proof of 
fraud. Koppe!men v. Raritan Homes 

One who without a license as required by R.S. 34:8-1 
carries on the business cf an employment agency 
cannot enforce ccntracts entered into in the 
pursuance of such business. Nitta v. Yoemamoto .. 

One who agrees to provide experts to perform ser- 
vices for cthers at fixed charges and then pro- 
cures experts to p-rform the service at such 
charge less a percentage for the procurer, all 
expense and liability to be on the expert, engages 
in the employment agency business. Nitta v. 
Want s.cosdsccsccincevecs noueaceeeaeeeeen 

A party to a ecntract cannot take < 
feiture resulting frcm acts for which 
blem2. New Jersey v. Renner 

Conflicting or doubtful lenguage in an agrecment is 
to be construed more strongly against the 
dreftsman and this principle applies theugh it 
may harpcen to bolster the cause of the drafts- 
m:n in case involved. Silverstein v. Dohcney 

The ccnsideration of the agreement need not be set 
forth in en agreement required to be in writing 
under R.S. 25:1-1 to 7 cf the Statute of Frauds. 
Silverstein v. Dohoney 

Technical terms or words of art used in a Centract 
are given their technical meaning unless the 
context or local usage shows a contrary intent. 
Josefowicz v. Porter 

An offer mede without consideration may become 
irrevocable as being supported by consideration 
where the offeree acts in part performance of the 
requested consideration, or in scme manner in re- 
liance on it which the offeror had reason to 
expect and forsee. American v. Frannat 

While the law does not inquire into the adequacy of 
the consideration bargained for it does inquire 
whether there was any consideration. Amer- 
ican v. Frannat 

No liability arises on a promise subject to a condi- 

tion precedent until the ccndition is met. Amer- 

ican v. Frannat 
offer made without ccnsideraticn may be re- 
voked prior to acceptance. American v. Frannat. 

An offer made fer a consideration is called an option 
and is irrevocable until the conditions are met or 
the time specified expires. American v. Frannat 

The dete:minaticn of whether premises are material 
and conditions precedent or independent coven- 
ants is made frcm the intenticn cf the parties 
and where that intent is not expressed is based 
on inherent justice. Giumarra v. Harrington 

Failure of consideration or breach of bilateral con- 
tract occurs cnly where cne fails to receive in 
some material respect, the perform2nce which 
the other agreed to. Giumarra v. Harrington 

An agreement to be binding must possess definite- 
ness and certainty. Tumarkin v. Goldstein ...... 

Consideration is a thing or price bargained for, the 
controlling element being bargain or exchange. 
Tumarkin v. Goldstein 

Where a covenant or promise goes only to a part of 
the consideration and a breach thereof may be 
compensated in damages, the remedy is on the 
covenant only and it does not excuse the other 
party from performing. Giumarra v. Harrington 

Held, applying general rules cof contract construction, 
indemnity agreement here did not cover loss 
sustained by reason of negligence of indemnitee 
before leased crane was put in operation by in- 
dcmnitor. Brewster v. Catalytic ................ 

Indemnity liability is strictissimi juris and the ques- 
tion is what the parties by their egreement have 
fixed as their liability. Brewster v. Catalytic 

Generally a ccntractor is bound according to the 
meaning he induces another to understand and 
act up -n and in this inquiry the surrounding 
circumstances are relevant. Brewster v. Catalytic 
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CONTRIBUTION 


An accrued right cf contribution between joint 
tortfeasors is not defeated by the subsequent 
marriage of the injured party and one of the 
tortfeasors. Pennsylvania v. Rosenthal 

The Joint Tortfeasors Contribution Law applies to 
any payments made by a joint tortfeasor after 
the law became effective even though the judg- 
ment on which the payments were made ante- 
dated the Law. Pennsylvania v. Rosenthal 

It is the payment by a joint tortfeasor of more than 
his pro rata share which gives rise to the stat- 
utory cause of action for contribution. Pennsyl- 

vania: v:. Rosenthal «2 ..00<0scscncenadouesouere 

The Joint Tortfeasors Contribution Law though 
applicable to judgments entered prior to its en- 
aciment does not deprive a tortfeasor of any 
comers protected vested rights. Pennsyl- 
vanie Rosenthal 

Where one pth contributicn frem an alleged joint 
tortfeasor not a party to the principal judgment 
he must prove defendant was in pari delicto, 
that the injured party had a cause of action 
against defendant and the extent of the demages 
as though it were an action by the injured party 
for damages; and defendant has all his rights 
including the right to trial by jury. aes 
v. Telep 
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A defendant in a tort action may bring in an alleged 
joint tortfeasor by a third party action under 
R.R. 4:14-1, 2 but his failure to do so is no bar 
to a separate action for contribution. Sattel- 
berger v. Telep : 

The Joint Tortfeasors Contribution Law does not 
violate due process, for implicit in its terms is 
that the one seeking contrioution must by ap- 
propriate pr roceeding conformably with due pro- 
cess establish his right to contributicn. Sattel- 
eS Sea | ee aa eee eee nn ey Eee 

A dismissal without prejudice or one other than on 
the merits granted to a tortfeasor is no bar to a 
subsequent acticn for contribution by another 
tortfeasor under the Joint Tortteasor Contribu- 
tion Law. Sattelberger v. Telep ................ 

Contributicn may be hed from a joint tortfeasor 
under the Joint Tortfeassor’s Contribution Law 
though he was not a party in the principal 
action. Sattelberger v. Telep .............+-+++- 

The existence of a joint or several liability in tort 
enforceable by an action is a sine qua non to 
the statutory right of contribution. Kennedy v. 
AGENTS is lcnciio. ais b wisiaare lee psimiere erases Sis eve einen S797 

The Joint Tortfeasor’s Contribution Law does not 
provide for contribution from a husband in cases 
where the wife is injured by the joint tort of the 
husband and another. Kennedy v. Camp ...... 

A tortfeasor who is liable to an employee of another 
for personal injuries sustained by the employee 
cannot have contribution frcrm the employer 
though the employer's negligence contributed to 
the injury, where the injury is within the Work 
men’s Compensation Act. Farren v. Turnpike 
RIN ie ocak niece pun eae asap me sawn eee 

The existence of a commen and equal liability in 
tort is essential to the right of contribution under 
“9: Joint Tortfeasors Contribution Act. Farren 

AMAIA ELIS raisin cle xiao wis was $5 4\n 

Puch an award of workmen’s compensation seins 
co-employers may not be res judicata in a sub- 
sequent action between them for contribution, 
the pleadings and award, are evidential in a sub- 
sequent action between them for contribution, 
the »~pleadings and award, are evidential in a 
subsequent action. New Amsterdam v. Popovich 

In tort case where there is more than one defendant 
it is suggested that rulings on motions for dis- 
missal be withheld until the conclusion of the 
entire case if any co-defendant so requests. 
BRAY WOASDSS BUAl,o5 cine s och a cscs veo s mar 

It is not error to grant a moticn for dismissal made 
by a co-defendant at the close of plaintiff's case 
or to refuse to vacate the dismissal at the close of 
the defendant’s case though this affects the de- 
fendant’s right to contribution, where the latter 
did not assert his possible right to contribution 
in opposition to the motion. Bray v. Gross et al .. 

Pro rata shares of the verdict are to be determined 
on the basis of the number of the tortfeasors who 
are within the reach of process and solvent. 
Judson v. Peoples 

Where plaintiff settles with one joint tortfeasor, the 
settler’s pro rata share of the verdict is to be 
credited on the verdict, not the amount received 
in settlement. Judson v. Peopies ............... 

The Joint Tortfeascrs Contribution Law embraces 
all Torts. Judson v. Peoples .............. 


CORPORATIONS 


A corporation may be bound by acts of its agent 
within his apparent authority, that is, within the 
apparent powers which the corporation has 
caused those with whom its agent has dealt to 
believe it has conferred on him. Snyder v. Nat'l 
RO Fee SS) DSS ars nae) Uae ie a 

While statements of an agent as to his authority are 
not ordinarily binding on the principle end are 
not admissible to establish agency, they are 
admissible where there was express or apparent 
authority to make the statement. Snyder v. 
NAG evi Be Bssek Ob Als. 6 ic cic c wn ne ewe wiarese-sie 

A corporation may under R.S. 14:9-1 (c) provide 
for a pension to an employee but this does not 
include authority to provide a pension for a 
former employee. Hoblitzell v. Howard et als 

In absence of licbility of ecrporation by express as- 
sump:ticn thereof in contract of purchase or as 
transferee of partnership assets frcm partners 
rendered insolvent by such transfer, corporation 
has no authority to pay income tax deficiency of 
transfercr partners nor legal or accounting fees 
in the inccme tax deficiency matter. Hoblitzell 

- Howa DEL CARS Pos annie ices beeen asthe 

A stockho co has the right to inspect and copy the 


corporation’s stock books for the purpose of 
sol liciting ’ proxies or purchasing other stock in 
order to gain control of the corporaticn. Am- 





brook Industries v. Joseph Dixen Crucible Co. 
Where corporation A takes over corporation B, dis- 
solves it, forms a new corpcereticn B in which 
it holds all the stock but which has no assets, and 
then uses the neme B intending the public to 
believe B continues, it will, on moticn to emend 
to name A as real party defendant, be estopped 
from asserting B is a separate entity. Dunlevy 
v. The Martin Dennis Company ............... 
A state may levy a tax on a corporation measured 
by net assets or net inccme including tax exempt 
federal instrumentalities, — as such could 
not be directly taxed. Werner Director 
There is no unconstitutionality in a provision of 
the state corporation franchise tax law under 
which tax exemnt U. S. bends held by a cor- 
poration are included in net worth for purpose 
cf fixing the franchise tax assessed. Werner v. 
Director 
Under R.R. 4:35-2 application to the stockholders 
must be made or satisfactory reason for not 
making such application appear before a s-ock- 
holder’s derivative suit may be maintained and 
such application or reasons must be set forth 
with particularity in the complaint. Escoett v. 
TARO RN SER MIN oii: Sine oman caieh Sebi eccies 
The requirement of prior resort to stockholders or 
satisfactory reason for failure to do so con- 
tained in R.R. 4:36-2 is not eliminated merely 
because the wrongs complained of could not be 
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269 


269 


ratifled by the stockholders, but is unnecessary 
where such course would jeopardize the action 
* or where it affirmatively appears it would be 
fatile or impracticable or otherwise unwarranted. 
Escoett v. Aidecress et als .....5.s.00cccssscces 
The applicability of the requirement of prior recourse 
to stockholders made by R.R. 4:36-2 will depend 
on the circumstances in each case, with the 
rule being practically applied to protect the 
corporation but not immunize officers from 
accounting for mismanagement. Escoett v. Alde- 
GNEES EE NAIS: ccc asesu newer soca ews ee iecuiman meters 
Held, on facts here, including refusal of officers to 
supply membership list and by-laws, notice of 
charges to known members before instituting suit, 
was sufficient ccmpliance with R.R. 4:36-2 to 
permit derivative suit. Escoett v. Aldecress et als 
Liabilities of a merged corporation become the lia- 
bilities of the successor corporation alone and it 
alone may be sued thereon. State v. National 
Under our statutes, a merged corporaticn ceases to 
exist on the effective date of the merger and 
does not continue, as does a dissolved corpora- 
tion, for the purposes of suing or being sued. 
State v. National 
A stockholders derivative suit against non-resident 
officers of the corporation alleging fraud end 
seeking an accounting may be initiated by at- 
tachment. Pomeroy v. Simon: 2....6...020.000--%- 
A stockholders derivative suit is in reality an action 
by the corporation. Pomercy v. Simon ......... 


COUNSEL FEES 


Counsel fees may be allowed to both a proponent and 
a contestant of a Will under R.R. 4:55-7 (e) to 
be paid out of the estate. In re Davis ........... 

Allowance of counsel fees to attorney for condemnor 
for services in securing writ of assistance and 
possession of condemned lands held not war- 
ranted. American v. Housing Authority 

Under R.S. 34:15-40 an empioyee who recovers from 
a third party a sum in excess cof the Workmen's 
Compensation liability cf his employer is entitled 
to a credit against the employer’s reimburse- 
ment right for attorney's fees incurred in the 


third party claim to the extent of 15 of the 
total liability of the employer. Caputo v. Best 
DEC) Lm apa Neemaree mie angel te a Mell ace iy cal ea ol Bel 


The court should allow reasonable counsel fees to a 
plaintiff who succeeds in bringing into an estate 
funds in the possession of the defendant con- 
trary to defendant’s claim of personal owner- 
ship therecf. Gaglieno v. Maggio ............... 

Counsel fees are not allowable in action for arrear- 
ages due under a foreign alimony judgment. 
TSB! Wi MOOR ios akin ek ieee holes ASS RRO Ra OE 

The amount of the allowance for costs, expenses and 
gg aie fees to be made to the landowners 
on ab o»andonment of condemnation proceedings 
under N.J.S.A. 20:1-30 is in the discretion of the 
trial court and will not be interfered with on 
appeal unless it is shown the trial court abused 
its discretion. Texas Pipe Line v. Snelbaker 

There is no authority for allowance of a counsel fee 
for services on appeal frcm allowance of fees 


made by trial court under NJ.S.A. 20:1-39. 
Texas Pipe Line SMCIDEREE i ie om sisters wre sis 
COUNTERCLAIM 


A counterclaim in excess of the jurisdiction of the 
district court may be filed in the district court to 
be followed by proceedings to transfer to the 
Superior Court under R.R. 7:6-1. Mueller v. 
Euchenham and Evernham .................. 

The 20 day time limit fixed by R.R. 7:5-8 and 7:5-4 
for filing a counterclaim in ie: district court, 
may be relaxed by the district court in its dis- 


cretion, when justice requires. Mueller v. Euch- 

SHAAN and VOU AN 66s acces sac celome one 
COUNTY COURTS 

Where there is a vacancy in a County judgeship 


the remaining ccunty judge may himself appoint 
Probation OMcer under N. J. S. 
Falcey v. Civil’Serviee 2. .....36..65: 


the Chief 
2A:168-5. 


COURTS 


Appellate Division will not depart from decisional 
law adopted by our courts and approved by our 
court of last resort; such action is for the court 
of last resort. Predham v. Holfseter 


CREDITORS RIGHTS 


judgment may acquire prior- 
of satisfaction over the holder cf a senior 
judg ment by the earlier delivery cf his execu- 
tion to the sheriff though the senior judgment 


was a pric Welfare Board 


The h holder of a junior 











£10 V. 


A welfare board which has filed its certificate 
pursuant to N. J. S. A. 44:7-14 and 15 may 


secure 
judement creditor by 
certificate before the 
execution. Maggio v. 


priority of satisfaction against a prior 
issuing execution on its 
judgment creditor issues 
Welfare Board 


CRIMINAL LAW 


Leave to appeal from orders denying motions to 
dismiss indictments will not be granted except 
in flagrant cases or those where the indictmen 
upon its face appears to be clearly defective in 
substance. State v. Peterman 

Allowance of 314 hours to assigned counsel to pre- 
pare de sting after prior ccunsel had withdrawn 
from the case held in circumstances insufficient 
and violaticn of defendant's constitutional — 





PABIONOWSIET, “WRIS GANS 6osthis & cece accord sncnseos the ‘ 
The Court mi iv not increase a defendant's sentence 
in his nce. Jablonowski v. State ........... 
Whether in any case enough time has been afforded 





counsel to prepare the defense depends on the 
circumstances of the case, with any doubt 
thereon being resolved in favor of the prisoner. 
Jablonuowski v. State 
The right of an accused to counsel is denied him 
where counsel is assigned him by the court so 
shortly before trial as not to allow an adequate 
time to prepare the defense and a violation of 
this right renders a conviction void. Jablon- 
DISK WW PStAle: Gos cnwit tees ee eee 
A sentence to state prison for a a minimum of one year 
and a maximum of one year is permissible as an 
exception to the rule of State v. Moore where 
the maximum penalty for the offense is one 
year and there is no reformatory in the county. 
DEAS as ROLOSON on onsld oss oes vie cin cmcreenes a aereateenets 
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41 


There is no authority for cumulating separate con- 
secutive sentences to state prison, of one year 
each, for the purpose of fixing a minimum and 
maximum. State v. Roleson .......... asiasse' ars 

The rule in criminal cases that an iuoulions Court 
will not consider evidence introduced after a 
motion for acquittal in passing on the propriety 
of the denial of such motion applies to prosecu- 
tions for drunken driving under R.S. 38:4-50. 
State v. McCarthy 

An attack on a conviction on the ground defendant 
was at the time under 16 years of age, may be 

made collaterally as it is an assertion that the 
Siecciueanas was void for lack of jurisdiction. 
Stately mee all. <5 «.ccurdascs alec arasee antares we 
Under the Habitual Criminal Act, N. J. S. 2A:85- 
8, 9 and 12 only a ccnviction for an offense ccm- 


mitted subsequent to a prior conviction is a 
“conviction cn a prior occasion.” State v. McCall 


Convictions on several separate indictments or ac- 
cusations on the seme day constitute only one 
conviction and not separate convictions with the 
meaning of the Habitual Criminal Act. State 
NY, AVRO BED <. oss, Dare hate Eaton came ato Notnan trae 

Exclusive jurisdicticn over all misconduct by child- 
ren under sixteen including misconduct which 
would constitute murder or other heinous crime 
if committed by an adult, is vested in the juvenile 
COUTE SLE VM MIOMANGR 6.0 oie masta ameene pues 

The circumstances that defendant was not arraigned 
promptly, was not advised of his privilege against 
self incrimination, was denied counsel, and was 
interrogated by 7 policemen do not of them- 
selves render his ccnfession inadmissable. State 
2G iy: tS ene seen gee SEE Here OTA et 

A resident cf New Jersey may, under R.S. 2A:81-18 
et seq be required to produce his books and 
records as well as to testify in a criminal pro- 
ceeding in another state. In re Saperstein ..... 

R.S. 39:4-27 and R.S. 39:4-86 established two separate 
offenses based cn different elements end there- 
fore acquittal of one is no basis for a plea of 
autrefois acquit as to the other. Sylcox v. Dearden 

N. J. S. 2A:164-6 and N. J. S. 2A:164-17 are in pari 
materia, must be considered together, end as so 
considered are not repugnant. State v. Newton .. 

A sex offender committed to an institution for treat- 
ment under N. J. S. 2A:164-6b may be there- 
after transferred to the State Prison by the 
Commissioner of Institutions and Agencies under 
N. J. S. 2A:164-7 without resentence by the 
court and without the fixing of a minimum 
period of detention. State v. Newton .......... 

The test of a defendant’s ability to be put to trial is 
whether he is able to comprehend his position 
and intelligently consult with counsel and plan 
his defense; it is not measured by a compari- 
son of his mental ability with an infant’s. State 
v. Gross 

A proceeding under N. J. S. 2A:163-2 in advance of 
criminal trial to determine mental ability of 
accused to stand trial is a civil proceeding in 
which a verdict of sanity or insanity may be 
rendered by 10 or more jurors agreeing. State 

AERIS rs sear ea agers aac ss eas ust een eee 

It is not necessary for the crime of statutory arson 
that the dwelling house burned be occupied. 
A 2 TU Cans 0 |=} V7 ca RoE PG 

Under Rule 2:7-9(c) a defendant may be found 
guilty of any offense necessarily included in 
the cffense charged in the indictment or of 
attempt to commit either if the attempt is an 
offense; ‘State v. NGdeely oe ceiesclas cousin ween 

The plea of autrefois acquit applies not only to the 
offense charged in the first indictment but also 
to any offense of which the eccused could prop- 


erly have been ccnvicted on the first indict- 
ment. State 5 BG a S| Se ae ae nC aaa 
One acquitted cn an indictment under R.S. 2:109-1 


charging arson in the burning of the dwelling 
house of another, may not be subsequently 
on an indictment based on the same facts 
charging a violation of R.S. 2:109-2 or 3. State 
TAG too adeno Rae NLS on ean ct cea Me ance ee ayy DINE TE 
Possession of the meterials cf bookmaking and of 
i is sufficient to raise a jury question 

of | bookm ‘aki ng where accused attempted to sup- 
at 


tried 


press the evidence when apprehended. State 
Mel pO nn etn cree chats pce cn en ie ee Se 
Quaere whether convict ained where 
proof of venue is not ished by the State 
but is furni é . O'Shea 





Possession of evi ide ice hen aj Pr re- 
hended showing tha 
of bookmaking, 
that he committed the crime Ae st aac 
leaving to his the burden of showing it was not 
there committed. State v. O’Shea ee 
Admission of evidence which police by struggle with 
accused prevented him from sw aliens ing does not 
violate due process. Stzte v. O’Shea 
The commission of simzle assault and Spmaries is not 
a misdemeanor within N. J. S. it only 
makes Bier offender a disor person under 
N. J. S. 2A:170-26 or 27. State v. Cybulski .... 
Where two separate cffenses are joined in one 
indictment. the judgment and sentence will not 
be reversed because cne of the counts is defec- 
tive if the penalty imvcsed is authorized by law 








for conviction on the good count. State v. 
ROARED TERENNY 4 chu Aad groct crore cic Sate a ee is 
A false representaticn of scme intended action or as 


to one’s state of mind is not a wimine false 
pretense. State 'v. Kaufman: .....60..¢60000s000 : 
A false pretense in order to be criminal must be a 
knowingly false statement of a past or existing 
fact«Statev. Harlan: 6.0. 06s oe ee awten : 
Insanity is an affirmative defense which must. ‘be 
established by the accused by a preponderance 
of proof. State v. Monahan ............. aes 
Where proofs present factu2l issue as to insanity, 
question is for jury. State v. Monahan ......... 
Where accused is indicted and tried for murder 
committed in course of ettempted robbery, there 
is no error in charge limiting jury to verdict of 
first degree murder or acquittal. State v. 
PNAS NNER 55 6 Scr hey E SS nce tec Sse His 
(Continued on next page) 
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While it is discretionary with the trial court to 
caution the jury that the test.mony of an ac- 
cemplice should be carefully scrutinized and the 
omission cf such cauticn is not in itself a ground 
for a new trial, an arbitrary refusal to so instruct 
tne jury where there is a tumely request to 
charge is reversible error. State v. Spruil ...... 

A jury may convict on the unccrroborated testimcny 
of an accomplice alone if they deem the testi- 


many eredibic. State v.-Spruil soso. .ccccccese 
An edditicnal grand jury may be empenelled and 
may validly exist simultanecusly wich anotner 
grand Rg in the same county. In re Present- 
ment Additional Hudson Grand Jury ...... 
A gran nd jury does nct have the opportunity to 
elect to file a presentmen rather then an in- 
dictment if it <«ppears an indictable offense has 
been ccmmitted. In re Presentment by Addi- 
tional ‘Hhadson: Grand Jury oxic ccsinsesacectaceus 


Porticns of a charging a crime for 
which an be had may not be 
filed but should be suppressed by the Assign- 
mint Judge and referred back to the grand jury 
for further apprcpriate instructicn. 
In re Preseniment by , Additicnal Hudson Grand 
Jury 


presentment 


indiciment maj 








action wlth 


To establish the crime of breaking and entering 
with intent to steal in violaticn of N. J. S 
2A:94-1 the state prove (1) a breaking and 
(2 entry into a ing with (3) intent to 

State v 








the commis- 
entering, and 
where the state tails to 











elements cf the 
shculd define 
EPrcpt ‘late cases, 
jer whether an 
rime has been proven 
f. State O'Leary 
ng by ‘hee cbsiruc- 
y a body or pcrticn 
OLe_ry 
a building cf any part 
LmMenNnt inserted 10r tne 











++ + rt ] nes 
eit and not solely aS a 


breaking in:o the 





certain may be 

1 urt under R.S. 

hear ere meaning of 

sente ar ntent cf the: sentenci ng Judge 


Dic ndal sc. State Vv. ento 
ntence to run consecutively 
ing served by defendent and 
ed that defendent wes serv- 
es making up the total term, 
provide it shall 
f the three prior 










partner et Ai in 
count, ccnvic- 
cn second is 
proof was 
e v. Engels 
! where eppvlic- 
mplice should | 
Vv determine 
ope cf 








of P: rtnershiy 





aden 
-ardo and Mazza 
with \etend to de- 
. 2A:111-15 burden 
beycnd reasonable doubt that 
criminal intent to de- 

f bed check though prima 
intent to defraud is not nec- 
f tu State v. Riccardo 
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crime 1 Sex Criminals by 


Robert Veit 
end indict- 
appearing as a 
culd not engage 


subject. State 





Sherwin 
While the 
ment cf an 


State 














witness for 

in repetitive 
re) 

v. Falconetti ..... 


A witness eppzaring 
trial may be 
his arrest or 
out of the seme 
for the purposs 
v. Faleonetti 

The act cf 


oy the State as to 
a charge growing 
cticn as the case on trial, 
g his credibility. State 









POSSEessing yr iY 1 C 
ing a concealed wee eparate and distinct 
acts and singe all n Fi into one 
crime sree b r or dis- 
covered at the Fadden 
A lesser offense doe: er offense 
unless the two enses stem from the same 
identical act. State v. hp sicher ges tara tend an 
An application to the trial court under R.R. 3: 7-13 
to correct the ther ct “ a necessary pre- 


requisite to appeal to the appellate division for 
correction of an alleged illegal sentence. State 
v. McFadden 

N. J. S. 2A:170-36 epplies only to trespassers who 
damage, destroy or deface real property. State 
v. Brandon 

A tenant who unlawfully and malici ously removes 
fixtures frcm the leased premises may be guilty 
of a violaticn of N. J. S. 2A:170-93 but is not 
guilty of a violation of N. J. S. 2A:170-36. State 
Wipe MR ASAIN 5 5205: 3.61 'a'a shea sian errant SSeS os : 
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A complaint charging defendant “removed” fixtures 
from property does not charge an offense under 
N. J. S. 2A:170-36 since that section provides 
that any person who “destroys, defaces, dam- 
ages or injures” property may be adjudged a 
disorderly person. State v. Brandon ............ 


349 


The discovery by the state of new evidence after a . 


criminal trial is in progress, which could have 
been presented in the trial, is not sufficient legal 


reason or necessity for having granted a mistriat—_ 


without defendant’s ccnsent so as to prevent 
such action from ccnstituting an acquittal. State 
v. Locklear 
The granting of a mistrial or dismissal of a jury in a 
crim.nal case without the detendents consent is 
in effect an acquittal which forms the basis of a 
plea of autretsis acquit unless it was “im- 
possible” to prcceed with the trial or there was 
“suthcient legal reascn’ and over-riding necess- 
ity for such action. State v. Locklear .......... 
One who by falsely representing he has delivered 
material to a municipality secures checks in 
payment therefor is guilty of a violation of 
N. J. S. 2A4:119-3 as well as cf N. J. S. 2A:170-43. 
State v. Fary 
N. J. S. 24:170-43 does not bentes nor teen neces- 
sary implication repeal N. J. S. 2A:119-3. State 
WOM vc cree dieiae werecawes ous awed reumadmenaaas 
The fact that two statutes overlap in a given area 
and prohibit the seme act does not necessarily 
work a pro tanto rep2aler of the earlier act and 
does not mean that the defendant can only be 
prosecuted under the statute providing the lesser 
penalty. State v. Fary 
The corrcborative evidence required in perjury cases 
may be supplied either by a seccnd witness or by 
proof of strcng corronorating circumstances. 
State v. Caporale 
The testimony of a wife is competent corroborative 
evidence in a perjury case even though her 
husband is the alieged perjuror. State v. C:porale 
larceny cannot stand and 
d by sentence for petit larceny 
where there was no procf of the value of the 
gocds stolen. State v. Shelbrick 
A person cannot be guilty of larceny and receiving 
cf the same pro} ; they are separate and 
inconsistent offenses. State v. Shelbrick ae cena 
A conviction cf receiving stclen gocds cennot stand 
where the proofs are that defendant was, if 
anything, the thief and not the receiver. State 
v. Shelorick 
A bill cf particulars otherwise warranted may not be 
refused merely because evidence may thereby 
be revealed or the state has informally revealed 
the informaticn or alleges it is within defend- 
ant’s knowledge. State v. Sullivan .............. 
A defendant may through a bill 
statement of the constituent events, 
entitled to seek a statement of the 
dence, es such, these events. 
Sullivan : 
A bill of particul 
ed as a means of 
or the evidence w! 
will be ordered cnly where 
specifity in idictment it is 
enable defendent to prepare his 
v. Sullivan 


Conviction of grand 
cannot be correct 





cf particulars seek a 
but is not 
state’s evi- 
proving State v. 





criminal case is not intend- 
uring the names of witnesses 
h the State will produce but 
because cf lack of 
necessary to 
detense. State 


a continuing crime and 


rs in a 











The crime of non-support is 
an indictment vhiels alleges the date cf deser- 
tion as the date cf non-support is not defective. 
Stat te v. Greenber x ib KRG AEs eA ee ree 
The “public charge” basis dces not apply in pro- 
ceedings under the Uniform Deserticn and Non- 
support Act. GrECIDERE cocci Weenies 





Uniform Reciprocal En- 
Act initiates cnly a civil 
bar to a subsequent crim- 
inal proceeding the Uniform Desertion 
and Nonsuppcrt Act. State v. Greenberg 
The Uniform Deserticn end Non-support Law has a 


A complaint under the 
forcement of Support 
proceeding and i 








dual aspect, rie and Criminal, and a com- 
plaint thereunder initiates both proceedings. 
State v. Greenberg ia Maly Hae ee eR ee h eRe  eacaes 


y is whether the proof 
necessary to support the second charge would 
have been sufficient to ecnvict cn the first or 
whether the accused could have been convicted 
on the first charge of the cffense charged in the 





double jeopz 


The test of 














Second: State wv. MeGrath. .c.ccisvs.scesssaane xs 
Since the effective date of N. J. S. 2A:170-26 there 
cen be no indictment ~~ simple assault and 
hattery. State vo MeGrath: 222, svcsssscnesecnsses 
defendant cannot be con ed cf simple assault 
and battery under an indictment for atrocious 
assault and battery. State v. McGrath ......... 


> of atrccious assault and 





An acquittal of the cha 





battery does not bar subsequent prosecution 
under the Disorderly Persons Act for simple 
assault and battery. State v. McGrath ......... 





CUSTODY 


e circumstances indicate it 
» of the child, deny custody 


court may, where th 
is for the best w 


The 


























to either parcnt and award custody to a stranger. 
Scan] ONE is SCRMIOE ..2 cosa cacesaaeemue cenedae 

In recting the place ent of a child in a foster 
ne, the court should not limit the selection 

one to which a particular religious creed is 
evoutly followed; the religicus faith should 
neither com: vel nor e: the choice. Scan- 
Tea SOA BIOR e joists a aye cats dl a a hale alas 
The court may, where the interests of the 
hild so indicate, award custody to a suitable 
childrens heme or velfare society though the 
hcme or society is maintained by a religious de- 
nomination. Scanlon v. Scanlon ............0.- 


A foreign award of custody by a court of competent 
jurisdiction is enforceable under the rule of 
ccmity between naticns but if the court where 
the award was entered could change it under 
altered conditions, the state of the forum may 
do so also. Fantony v. Fantony 

The mere presence or residence of an infant within 
the state is sufficient to give a court jurisdiction 
over its custody irrespective of the domicile of 
the infant or its parents. Fantony v. Fantony 
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As a matter of comity, our courts will give to a de- 
cree of adoption of a state having jurisdiction 
the same effect as is given to a decree of adop- 
tion under our laws. Munson v. Johnston ..... 

Our courts have no jurisdicticn to award where a 
child is in the custody of adoptive parents in 
another state under a decree ct adopiion by a 
court of ccmpetent jurisdicticn of that state. 
Munson v. JoRMstiom .....cccsccncecnes ae 


DAMAGES 


Tort liability for interference with prospective ed- 
vantage under a contract may be imposed even 
where the contract was not complete because 
one cf the parties had not gone through the 
formality of signing the agrecment. Enyder v. 
Nat'l Nwk & Bisex et als: .....cccsscsccscccewes 

Tort liability for interference with prospective ad- 
vantage under a contract will not be imposed 
where the contract itself would be unenforceable 
by virtue of the statute cf frauds. Snyder v. 
Nat'l Nwk & Essex et als 

Held, where purchase was made for investment pur- 
poses and seller misrepresented an item of ex- 
pense thus causing a reduction in the rate cf 
return, purchaser intitled to sum equal to cap- 
italization of amoaunt of false understatement 
of expense, at reasonable rate of return, as 
damages. Zeliff v. Sabatino ................. eaee 

In acticn for damages based cn fraud either the 
“out-cf-pocket” rule as to damages or the 
“benefit-of-the-bargain” rule may be applied 
depending on which may be the more just and ¢c- 
curate under the circumstances of the particular 
case. Zeliff v. Sabatino 

Probative value of owner’s testimony as to value of 
autcmobile is for the jury. Nixon v. Lawhon .. 

Refusal to permit owner to testify as to value of his 
car before and after accident is reversible errer. 
Nixon v. Lawhen 

An owner of an autcmobile is qualified to testify 
as to his cpinion of the velue cf his automobile 
before and after the ccllision thcugh he has no 
speciz! knowledge or experience to qualify him 
as an expert. Nixcn v. Lawhon ........2s.s0s« 

In fixing damages the problem is to put the Pare 
aged party in as good pssiticn ¢s he weuld have 
been had the ccntract been performed. Giu- 
miarra. v.. Harrington << <<<ccevcecevcuaces aaa 

Where agreement to take assignment cf vendee’s 
contract at fixed profit to assignor is breached 
end assignor thereby loses contract, assignor is 
entitled to the profit as damagcs. Giumarra v. 
Harrington 





DEBTOR AND CREDITOR—Transmitters cf funds who 


are not required to deliver the funds deposited 
to the addressee or sender and who are free to 
deal with the funds deposited as they wish are 
debtors of the sender end not trustees. State 
v. Western Unicn 


DECLARATORY JUDGMENTS 


Declaratory judgment will not be grentcd to deline- 
ate extent of cpcrations which will be permitted 
under a non-c.nforming use. Borcug Rock- 
leigh v. Astral 

County D 
entertain dec 
construction end 
under a statute or the validit; 
v. Harner 


} £ 
Mm Of 


Courts have jurisdicticn to 
ratory judgment aciicns secking 
determination of one’s rights 
thercof. Jamoneau 


The 





DEPOSITIONS 


Deposition cf a witness preperly excluded frem 
evidence where name end address of witness was 
not furnished in answer to interrogatory asking 
identity of all pzrsons known to have know- 
ledge of the occurrence. Abbatcmarco v. Coltcn 


DESERTION 


the Domestic Relations Court under 
the Uniform Deserticn and Non-suppert Act is 
not Lmited to <ctions where the matrimonial 
domicile is in the ccunty or the wife is cntitled 
to maintain a separate domicile in the county. 
State.«.. Sawastint..64::42.50(asnawneas aaa eee 
Held, Dcmestic Relations Ccurt of county where 
wife resides has jurisdicticn in action for wilful 
refus-i and neglect to support. State v. Savastini 
While jurisdiction cf the Juvenile and Dcmestic 
Relations Court in actions under the Uniform 
Desertion and Nen-support Act based cn deser- 
tion must be brcught in the ccunty where the 


Jurisdiction of 





parties resided when the desertion took place, 

there is no such limitaticn when the action is 

based on a charge of refusal and neglect to sup- 

port. State v. ‘Savastims 5:< cccevsndevacenwetewee 
DISCOVERY 


Inspection of heating expert’s report as to fact find- 
ings pee tir Walsh v. Reynolds ... 
A subp3ena may not be used at trial for the purpose 
of discovery; discovery, under the rules, should 
be completed before trial. Schlossberg v. Jersey 
City 


DISTRAINT 


In determining the reascnableness of a distraint the 
jury may consider the price the goods dis tre ined 
would bring “at aucticn”. Tumarkin v. Goldstein 

A landlord is liable in de mages fer an “excessive, un- 
reasonable or wrongful” distraint. Tumarkin 
v. Goldstein 


DISTRICT COURT PRACTICE 


The Rules do not make the filing of an answer com- 
pulsory in district court actions; a defendant 
may enter an appearance and assert any legal 
defenses without filing an answer. Marziti v. 
Comsat 5. cdc ccemcardacwareneees 
Revised Rules of Civil Practice, District and. Munici- 
pal Courts—A Digest by Saul Tischler ... 

A counterclaim in excess of the jurisdiction of the 
district court may be filed in the district court 

to be followed by proceedings to transfer to the 
Superior Court under R.R. 7:6-1. Mueller v. 
Euchenham and Evernhem ...............ce0- 
The 20 day time limit fixed by RR. 7:5- -8 ‘and 7: 5-4 
for filing a counterclaim in the district court, 
may be relaxed by the district court in its dis- 
cretion, when justice requires. Mueller v. Euch- 
enham and Evernham ...... 
(Continued on next page) 


re ee es 


224 


224 


113 


113 


363 


430 


437 


18 


404 


74 


74 


74 


138 


162 


430 


430 


10 
57 


414 








Page Six 


1954 Annual Index 





DIVORCE 
A divorce obtained by a spouse who had acquired a 
bona fide domicile in the state in which the di- 
vorce was granted is entitled to Full Faith and 
Credit though the other spouse remained in the 
state of original matrimonial domicile and had 
neither been served in nor appeared in the di- 
vorcing state and though such divorce offends 
the policy of the former state. Zieper v. Zieper .. 
Where there is a bona fide domicile and jurisdiction 
of the matrimonial res, the foreign judgment 
of divorce is conclusive. Zieper v. Zieper 
The determinative element in application of the Full 
Faith and Credit clause is bona fide habitation or 
domicile in the divorcing state as required by that 


state and not matrimonial fault or delictum. 
POON Wi MARIE Go is's -ioi0.3 5016 Sa'Se Sap e'e'5'9 8s estes 
Some Aspects of Divisible Divorce. by Morris N. 
PU IUSRNIR ach, ch tet Gin strats e beavis es wisn bso ens eewiee 


A judgment for divorce will not be vacated merely 
because defendant was in Europe behind the 
ircn curtain when the proceeding was instituted, 
where it appears defendant received notice of the 
action in due time, was a native of the U. S. 
did not advise the court of the desire to defend, 
and plaintiff has remarried in reliance on the 
judgment. Potyok v. Potyok 

A finding in another state on an issue which is not res 
adjudicata in that state is not entitled to full 
faith and credit here. Field v. Field 

A bona fide resident of enother state has the right 
to seek any relief there to which he is justly 
entitled. Field v. Fie!d 

Our courts will not in a direct proceeding instituted 
for that purpose pass on the validity cf a foreign 
divorce where at the time thereof neither spouse 
was a resident of this state. Lea v. Lea 

A judgment of a sister state declaring a divorce of 
another state invalid is entitled to full faith and 
credit if the invalidating court had jurisdicticn. 
Lea v. Lea 

DOWER 

Until dower is assigned, a widow has a right of 
quarantine which entitles her to possession of the 
mansion house of her spouse without paying 
rent. Morvay v. Gressman 

A wife may, by virtue of R.S. 37:2-17 release her 
dower right directly to husband and where 
such release is made in statutory form for a fair 
consideration and fuily understood, it is effec- 
tive. Bampton v: Hampton ..iceccccccscccccs 

DRUNKEN DRIVING 

The ruie in criminal cases that an Appellate Court 
will not consider evidence introduced after a 
motion for acquittal in passing on the propriety 
of the denial of such motion epplies to prosecu- 
tions for drunken driving under R.S. 38:4-50. 
State v. McCarthy 

While the offense of drunken driving is not now 
designated a crime, a prosecution therefore is 
essentially criminal. State v. McCarthy 

EASEMENTS 

Interference with an easement will not be enjoined 
unless there is injury to the easement holder. 
Rossi v. Sierchio 

To estop an owner of an easement from asserting it, 
his words or acts must have been such as to 
lead a reasonable man to believe the owner had 
abandoned it. Rossi v. Sierchio 

To establish an abandonment of an easement there 
must be clear and convincing proof of intent to 
abandon or an acquiescence in some act by the 
owner of the servient tenement adverse to the 
easement. Rossi v. Siechio 

The right to an easement may be lost cither through 
estoppel or abandonment though there has been 
no adverse user for 20 years. Rossi v. Sierchio .. 

ELECTION OF REMEDIES 

The doctrine of election cf remedies does not bar an 
action for damages for fraud after an action for 
rescission where rescission was denied only on 
the ground the plaintiff had confirmed the con- 
tract and the question of fraud was not deter- 
mined. Ajamian v. Schlanger 

An action for damages for fraud is barred where the 
plaintiff has previously prosecuted to judgment 
an ection for rescission. Ajamian v. Schlanger .. 

EMPLOYMENT AGENCIES 
One who without a license as required by RS. 
34:8-1 carries on the business cf an employment 
agency cannot enforce contracts entered into the 
pursuance of such business. Nitta v. Yamamoto.. 
who agrees to provide experts to perform 
services for others at fixed charges and then pro- 
cures experts to perform the service at such 
charge less a percentage for the procurer, all 
expense and liability to be on the expert, en- 
gages in the employment agency business. Nitta 
v. Yemarnoto 
EQUITY 

The clean hends doctrine dees not epvly to a plan 

intended as legal tax avoidance. White v. White.. 
ESCHEAT 

It is within the state’s power to take custody of pre- 
sumptively abandoned property, terminate the 
owners cleim against the debtor and transfer it 
to the state. Chencery Div. State v. American 
Mawatian: Steamsnn CO}. 666566650608 scwenss : 

N.J.S.A. 2A:37-29 et seq contains sufficient provision 
for notice to satisfy due process requirements 
and sufficient protection for the corporations 
against doubie liability to satisfy other constitu- 
ticnal requirements. Chencery Div. State v. 
American Hawaiian Steamship Co. ............ 

The custodial provisions cf N.J.S.A. 2A:37-29 et seq 
do not violate due process requirements end are 
constitutional. Chancery Div. State v. American 
Hawaiian Steamship Co. 

Query, can there be escheat of property where the 
identity end address of the last owner is not 
known? State v. Western Union 

There is no escheatable property in a chose in action 
on which all remedy has been barred by the 
statute of limitations. State v. Western Union ... 

ESTATES 

The deposit of funds in a joint savings account raises 
only a rebuttable presumption that the funds 
become property of the survivor on the death of 
the co-depositor. Gagliano v. Maggio 


One 


91 


91 


91 
105 


224 


225 


223 


74 


74 


207 


207 


50 


309 


309 


11 


11 


11 


437 


437 


presumption of survivorship in a_ joint 

savings account stands until overthrown by proof 

coptra and is so overthrown where the proof is 

decedent did not intend any gift of his interest 

in the account. Gagliano v. Maggio ............. 
ESTOPPEL 

Issuance of building permit for enlargement of non- 

conforming use is unlawful, creates no right, and 

is no ground for estoppel where owner knew of 

opposition to enlargement. Borough of Rock- 

Ish: WV. DASA |. ors a5 nnd eo cneoeeiaswaweess 

Where corporation A takes over corporation B, dis- 

solves it, forms a new corporation B in which 

it holds all the steck but which has no assets, 

and then uses the neme B intending the public 

to believe B continues, it will, on motion to 

amend to name A as real party defendant, be 

estopped from asserting B is a separate entity. 

Dunlevy v. The Martin Dennis Company 

To estop an owner of <n easement frcm asserting it, 

his words or acts must have been such as to lead 

a reasonable man to believe the owner had 

abandoned it. Rossi v. Sierchio 


ETHICS 
Supreme Court Rules on Counsel’s Duty in Making 


The 


Representations of Fact or Law ................ 
EVIDENCE 

Rule against impeaching own witness rejected. 

VemnSon Va sAlAORS: 555i a siers So aaie's be cia aevinacee% 


Objecticn made, after answer, to counsel’s leading 
the witness, though sustained, does not remove 
the answer from evidence in absence of motion 
to sirike:- State i. TsetAnte oo .oiecis-acainiare bie sieesie 

Held, medical exemination made more than two 
years after alleged act of carnal abuse not too 
remote to be admissible. State v. Lefante ....... 

The issue of remoteness of medical testimony is a 
matter resting in the sound discretion of the 
trial court. State v. Lefante 

The circumstances that defendant was not arraigned 
promptly, was not advised of his privilege against 
self incrimination, was denied counsel, and was 
interrogated by 7 policemen do not of themselves 


render his confessicn inadmissable. State v. 
1S oe eae eae ey ae ee ee ts SORT eae SE tally eee 
Alleged errors in admissicn of evidence are not 


ground for appeal unless timely objection was 
made at the trial. Springdale Park v. Andriotis .. 
A statement, though made by another, is admissible 
ageinst the accused as his statement where he 
has signed it and acknowledged it to be true. 
State v. Monahan 
Questions as to schooling of accused are proper in 
order to supply background for defense of in- 
sanity but exclusive here held not prejudicial as 
fully testified to by other witnesses. State v. 
DONA ATA os ca octn watrice ere eRe ee omar acee 
A jury may convict on the uncorroborated testimony 
of an accomplice alone if they deem the testi- 
mony credible. State v. Spruil 
While it is discretionary with the trial court to 
caution the jury that the testimony of an accom- 
plice should be carefully scrutinized and the 
omission of such caution is not in itself a ground 
for a new trial, an arbitrary refusal to so instruct 
the jury where there is a timely request to charge 
is reversible error. State v. Spruil 
A contract to make a will is not deemed integrated 
into the will made and may be established by 
parol evidence. In re Opper 
Whether execution of a joint will is itself sufficient 
proof of a contract to make a will not decided. 
In re Opper 
Public documents are documents public in nature 
and which the public has a right to inspect. State 
v. Black and Copeland 
Public documents such as I.C.C. regulations or State 
Department of Labor regulations may be proved 
by producing the original and establishing its 
authenticity, by producing certified copies, or, 
by producing copies which a witness swears he 
has compared word for word with the original 
but may not be proved by other publication of 
what purports to be a copy. State v. Black and 
EGDEIANG™ a) 5 7 dctos aicsaa setae eee hee 
Under U.S.C.A. 49:17-3 copies of regulations of the 
I.C.C. marked with the Commissicn’s ofi.cial seal 
are admissible in evidence. State v. Black and 
Copeland 
Labels on containers are prima facie proof that the 
containers are filled with what the labels indi- 
cate. State v. Black and Copeland 
Pleadings, statements or admissions in a prior pro- 
ceeding which are material and relevant are 
admissible in a subsequent proceeding though 
the judgment in the prior proceedings is not res 
adjudicata. New Amsterdam vy. Popovich 
A statement of fact in a pleading in a prior cause 
can be treated as an admissicn in subsequent lit- 
igation. New Amsterdam v. Popovich .......... 
Prior assertions made in pleadings or evidence which 
are inconsistent with or contradictory of present 
claims are admissible under the principle of self 
contradiction. New Amsterdam v. Popovich ..... 
Though an award of workmen’s ccmpensation against 
co-employers may not be res judicata in a subse- 
quent action between them for contribution, the 
pleadings and award, are evidential in a subse- 
quent acticn. New Amsterdem v. Popovich . 
The informer: His Role In The Breakdown of The 
Democratic Process. by Solomon Golat ......... 
While ordinarily expert testimony is necessary to 
establish the standard of care required of a 
dentist and a deviation therefrom, such testi- 
mony is not required in the unusual case wnere 
laymen, in the light of their common knowledge 
and experience, can say there has been a lapse 
from the care ~~ skill normal to the average 
dentist Steinke! viBell)..s.cskuchcc eee ecens 
Held, expert sections ny not required to establish 
negligence on part of dentist who in removing 
lower left tooth which he was engaged to remove 
extracted or caused to come out an upper right 
tooth, Steinke vWsBell os os.cosccenesins sacs neiee 
A witness appearing for a defendant in a criminal 
trial may be cross-examined by the State as to 
his arrest cr indictment on a charge growing out 
of the same transaction as the case on trial, for 
the purpose of affecting his credibility. State v. 
Falconetti 
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The testimony of an alleged accomplice appearing as 
a witness for a co-indictee should be accorded 
close scrutiny. State v. Falconetti 

While the State may establish arrest and indictment 
of an alleged accomplice appearing as a witness 
for a co-indictee, it should not engage in repeti- 
tive examination on the subject. State v. Fal- 
GOMEEL: oscars cers nee py cae siese aiomneiae aera 

Probative value of owner’s testimony as to value of 
automobile is for the jury. Nixon v. Lawhon ... 

Refusal to permit owner to testify as to value of his 
car before and after accident is reversible error. 
Nixon v. Lawhon 

An owner of an automobile is qualified to testify as 
to his opinion of the value of his automobile 
before and after the collision though he has no 
special knowledge or experience to qualify him 
as an expert. Nixon v. Lawhon 

The cpinions of experts must be based on facts or 
knowledge personally known to the witness or 
on facts in evidence at the hearing. Stanley 
v. Hercules 

A hypothetical question to an expert which presents 
or assumes as a fact a material element not 
founded on facts established is improper and will 
constitute reversible error where the expert’s 
opinion expressed in answer thereto prejudiced 
the substantial rights of the adversary. Stanley 
v. Hercules 

The general rule is that a hypothetical question 
which includes the cpinion cf another is im- 
proper but it may in scme circumstances be 
harmless. Stanley v. Hercules 

A party may elicit from his expert witnesses on 
direct examination the reasons or basis of their 
opinicns. Stanley v. Hercules 

It is error to permit proof cf cost of repairs for 
damage not shown to have been caused by de- 
fendant. Stanley v. Hercules 

Evidence of damage to other property in the vicinity 
allegedly caused by the same explosicn is ad- 
missible to show the force of the explosion but 
is to be received only where a proper toundation 
is laid. Stanley v. Hercules 

The parol evidence rule does not bar extrinsic evi- 
dence to explain or expound but not contradict 
the obligations of a written agreement. Silver- 
stein v. Dohoney 

Parol evidence is admissible to supply a detail which 
it is apparent cn the face of the written agree- 
ment was omitted. Silverstein v. Dohoney 

Parole evidence is admissible to establish a construc- 
tive trust in realty. White v. White 

EXECUTION 

The ho'der of a junior judgment may acquire priority 
of satisfaction over the holder of a senior judg- 
ment by the earlier delivery of his execution to 
the sheriff though the senior judgment was a 
prior lien. Maggio v. Welfare Board 

The Superior Court has authority through the grant 
of auxiliary relief, to carry its judgment into 
full execution, even though like relief could be 
had in a separate action or was not adjudicated 
at the trial. Nystrom v. Pennycook 

EXTRADITION 

A warrant of rendition legal and sufficient on its 
face raises a presumption of sufficiency and a 
prima facie case as to the facts set forth therein 
unless clearly overcome by the accused. Foley 
v. New Jersey and California 

The asylum state may not inquire into or consider 
the guilt or innocence of the accused or the 
merits of the charge against him. Foley v. New 
Jersey and California 

Requirement that agent of demanding state take 
prisoner within 30 days of arrest does not apply 
where accused is free on bail and validity of 
extradition proceedings is under attack. Foley v. 
New Jersey and California 

Recitals in a warrant of renditicn are deemed true in 
the absence of a contrary showing. Foley v. 
New Jersey and California 

FAIR TRADE 

The Fair Trade Act of N. J. R.S. 56:4-3 is applicable 
to products moving in interstate commerce 
against nonsigners as well as against those enter- 
ing into price maintenance agreements. Gen- 
eral Electric v. Packard Bamberger & Co. ...... 

The McGuire Act removed the Federal bar to en- 
forcement of state fair trade laws against non- 
signers. General Electric v. Packard Bamberger 
& Co. 

The New Jersey Fair Trade Act applies to interstate 
as well as intrastate commerce. General Electric 

> Paekard. Bamberger 8:°C0, a0..6360 655000308 

In Reiter an injuncticn equity may impose terms 
and may so mold the injunction as to effectuate 
its purpose without unreasonably interfering 
with the rights of the public or the defendant. 
Sunbeam v. Windsor 

Where a dealer seeks to invoke the “close-out” sale 
provision of the Fair Trade Act in an effort to 
continue sales below minimum, the court may 


impose reasonable conditicns on such sale in- 
cluding offer to resell and time limit. Sunbeam 
Ms. RUABOSOR Fic Soar ce mate eis eueet Oma IS 
The “close-out” sale privilege ccntained in RS. 
50:4-5(2) (a) applies to non-signers as well as 
signers of minimum price agreements. Sun- 
bean :v. SWAnGsor ssccak pass s.c. oss tai ee Sores 


The Fair Trade Act establishes the right of action for 
violation thereof but does not restrict the juris- 
diction cf the courts in the issuance of injunc- 
tions. Sunbeem v. Windsor 

‘Monsiguer provision of N. J. Fair Trade Act held 
valid. Lionel v. Grayson Robinson 

FALSE PRETENSES 

A false representation of scme intended action or as 
to one’s state cf mind is not a criminal false pre- 
tense. State v. Kaufman 

A false pretense in order to be criminal must be a 
knowingly false statement of a past or existing 
fact. State v. Kaufman 

FEDERAL LIENS 

A stop-notice claimant whose stop-notice has been 
duly and timely filed, secures priority in funds 
remaining to be paid by the owner over a federal 
lien against the contractor or an assignment by 
the contractor though these antedate the stop- 
notice. Bankers v. Feber et als 

(Continued on next page) 
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The rights of the U. S. under a federal lien do not 
extend beyond the rights of the taxpayer whose 

















Aue property is sought to be levied cn. Bankers v. 
» 39 PECHEr Eb GIS) o..s0 2 sce cesses Sainiae Rue loees 
ent FORFEITURE 
1ess The County has title to contraband seized by it free 
eti- of a lien of the Federal government against the 
Pale former owner which beceme effective after the 
1. 339 seizure. Spagnuolo v. Bonnet et als .......... 
> of Money segregated end earmarked for gambling pur- 
... 363 poses is a gambling device which beccmes the 
his prcperty of the State or County on the date it 
ror. is seized. Spagnuolo v. Bonnet etals .......... ‘ 
362 FRAUD 
as The dcctrine cf election of remedies dces not bar an 
pile acticn for demages tor fraud after an action for 
no rescission where rescissicn was denied only on 
im he grcund the rlaintiff had ccnfirmed the con- 
362 trcct and the questicn of fraud was not deter- 
or mined. Ajemian v. Schlanger ......ic<.s000000s 
or An action for demages for fraud is barred where the 
ley plaintiff has previc ously prosecuted to judgment 
jis ee. an action for resci Ajamian v. Schlanger .. 
nts In ecti.n for demages coed cn fraud either the “out- 
not paige sane rule as to damages or the “benefit-of- 
vill ] rule may be applied depending on 
rt’s h may be the more just and accurate under 
ced the circumstances of the particular case. Zeliff 
ley We ORIMAEEELON, soe wicino.« carcie Sib dirs woegLa aaa eter aaa ate 
.. 372 here purchase was made for investm:nt pur- 
ion ses and seller misrepresented en item cf ex- 
m- pense thus ccusing a reducticn in the rate cf 


be return, purchaser entitled to sum equal to cap- 












































































. 322 italization of amount of false understatement of 
on expense, at reascnatle rate of return, as damages. 
eir OEE “Wa. SAALIION yin. 0k cibs a ee eae 
.-- 322 GAMING 
a Mcney on the persons cf players who are not oper- 
ex 372 ators of an illeg e end which is not at the 
; = time of seizure being used in the game, is not 
ity subject to > ecnfiscat . Pratico v. Rhodes ....... 
d- Where money is itself an instrument of gembling. or 
ut is part of the gembling operation or is earmarked 
on 372 and segregated as part of an illegal gambling 
: cp-raticn, it may be ccnfiscated. Pratico v. 
"i= MORES. se see eans Sg Sak site oie, dee See aoe caterer ean 
ict As a gener y is not itself an instrument 
sag 372 of gembling t subject to confiscation es 
h ‘ a gambling device. Pratico v. Rhcdes .......... 
~ Ts 
-. 372 Further delivery or redelivery is not essential where 
md _ the Jonee already has p ssession. Fos stor v. Reiss 
"415 Held, letter written by d ccdent immediately befcre 

operaticn directing husbend to caches of cash 
ty and bank books in hcme end giving them to him 

4 sufficient delivery to support gift causa mortis. 
. Foster v. Reiss fea pice uprima een dies weieiniertie 
- A constructive or symbclic de ivery is sufficient if it 
Vee a is as complete a < ry as the nature cf the 
wel property and the surrounding circumstances will 
i allow. Fos v. a thee ican a ey pare wralelar 
vee The test as to > deli ery is transfer wes 
cd such that in ede cn with the denative intent, 
59 it completely s stripy ped the donc nor cf his dcminion 

: cf the thing given. Foster v. yc sth seb panawRnden 
i The essential elem nts of a gift causa mortis are (1) 
rs a present donative intent (2) deliv ery cf the sub- 
ae ject cf the gift unless it be a chose in action in 
which event delivery must be cf that varicty of 
vi 341 which : is most cay able and (3 ) he donor must 
a _ part with — dcminicn or control. Foster v. Reiss 
“ The presumption of vivorship in a joint savings 
a account § (fs nds until ove erthrown by pr of contra 

341 and is so ov verthroy ere the proof is decedent 
* did not intend any gift cf his interest in the ac- 
ly : ecunt. Ga; liano v. Maggio ..............-00.00. 
; The deposit cf funds in a j savings account raises 
+4 cnly a rebuttable pre ption that the funds 
gay bee: Me property rvivor on the death of 
“ le co- -deposit r Maggio: «<0 2.662. 
v. GOVERNMENT 

. 341 An address by Simcn E. Sobelcoff called “Early Im- 

DUCERIONS oan en oes ean cna dae Aene nae mem anss 
e A ccuncilman who |! been duly elected frcm the 
e ward in which he resided 2s a ward councilman 
- m2y be custed frcm office if he moves his resi- 
- J f I rulish v. Evans: 2.0.4... 

——: 

Z the opportunity to elect 
“ ather than an indictment 
: : > cffense has been ecm- 
. t by Additional Hudson 

REE PUNE tacts cincclc as ads Sao ee Marat GH Oe AS 

” 6 Portions cf a presentment a crime for which 
: an indictment may be ag may not be filed but 
v should be suppressed by the Assignment Judge 

and referred back to the grand jury for further 
8 action with appropriate instructicn. In re Pre- 
aa sentment by ‘Additional Hudson Grand Jury 

a An edditional grand jury may be empanelled and 
‘ may validly exist simultaneously with another 

grand jury in the sem2 county. In re Present- 
/ ment by Additional Hudson Grand Jury ...... 
1 HABEAS CORPUS 

ar ee The writ is availakle to discharge a prisoner from 
q confinement under a void sentence though he 
5 may actually remain in ccnfinement by virtue of 
‘ other sentences. Jablonowski v. State ........... 
og On application for writ cf habeas corpus efter penal 
- sentence where defendant was admittedly not 
; advised of his right to counsel prior to trial, 
. tag should not deny the <pplication on claim 
ie. by State that defen t by his ecnduct weived 

counsel, but should issue the writ and allow a 

113 full hearing to determine whether defendant's 

constitutional rights were violated. State v. Terry 

; In habeas corpus proceedings after a penal sentence 
‘ there should be no presumption that the accused 

932 had waived his right to counsel but the court 
should indulge in every reasonable presumption 
: against such waiver. State v. Terry ............ 


232 HUSBAND AND WIFE 

An accrued right of ccntribution between joint tort- 
feasors is not defeated by the subsequent mar- 
riage of the injured party and one of the tort- 
feasors. Pennsylvania v. Rosenthal 

Held, Domestic Relations Court of county where 
wife resides has jurisdiction in action for wilful 
refusal and neglect to support. State v. Savastini 
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While jurisdiction of the Juvenile and Domestic 
Relations Court in actions under the Uniform 
Desertion and Nonsupport Act based on deser- 
tion must be brought in the county where the 
parties resided when the desertion took place, 
there is no such limitation when the action is 
based on a charge of refusal and neglect to 
support. State v. Savastini ................000. 

Jurisu..ucn or tne Domestic Relations Court under 
the Uniform Desertion and Nonsupgort Act is 
not limited to actions where the matrimonial, 


domicile is in the ccunty or the wife is entitled — 


to maintain a separate ‘domicile in the county. 
Site ve SAGES. 6 io. sic s ducwe cecaes 

Held, by majority, conveyance to alleged ‘husband 
and wite who were not legally married does not 
create estate by entirety and dces not bar parti- 
tion though both are barred from denying val- 


idity ot the marriage. Danes v. Smith ......... 
Whether, since 1539, parties who enter into a cere- 


me nial marriage while there is an impediment 

to its validity and ccntinue to live together with 
matrimonial intent atter the im _ediment 1s 
removed, will be ccnsidered as legally husband 
and wite from that time, not decided. Danes v. 
£mith 
Where a person enters into a ceremonial mariiage 
with another knowing of the existence of an 
impediment to lawful wedlcck and thereafter 
Cluanits with the spouse thus acquired, he will 

be barred trom thereafter questicning the legal- 

ity of that marriage. Danes v. Smith .......... 

A wife may, by virtue cf R.S. 37:2-17 release her 
dower right directly to her husband and where 
such release is made in statutory form for a fair 
consideraticn znd fully understood, it is effective. 
Hempton v. Hampicn 
Expenses cf wife’s last illness are primarily the ob- 
ligation of the husband and are not debt of wife 
with.n will direction to pay debts. Foster v. Reiss 
The testimony of a wite is competent corroborative 
evidence in a perjury case even though her hus- 
bend is the alieged perjuror. State v. Caporale.. 
The ccmmon law disqualificaticn cf a wife as a wit- 
ness no Icnger exists; the disqualification is by 
R.S. 2A:§1-1 and 7 limited cnly to the three in- 
stances listed tnerein. State v. Caporale 

An absconding husband's equitable interest may be 
attached regardless cf who has the technical 
legal title. White v. White 

A resident wile may in a separate mzintenznce action 
attach realty, legal title to which is in a ncn- 
resident, where she asserts her absconding hus- 
band has an equit ble interest therein. White 

Mn. WENO iy vniced snow mucened ocean eee tae rae 
The crime of nonsupport is a ecntinuing crime and 
an indictment which alleges the date of desertion 

as the date of nonsupport is not defective. State 

Vv. Greenberg : 

A complaint under the Uniform Reciprocal Enforce- 
m_nt of Support Act initiates only a civil pro- 
ceeding end is no bar to a subsequent criminal 
proceeding under the Uniform Desertion and 
Nonsupport Act. State v. pghorte. Naat hala ae 
Ph ass charge” basis dces not <pply in pro- 
edings under the Uni form rmaenel n and Non- 
pitti Act. State v. Greenber@ |. ..6 2 sc scieicces 
The Uniform Deserticn end Nonsupport Law has a 
dual aspect, civil aa criminal, and a complaint 
thereunder initintes both prcceedings. State v. 
Greenberg 








The 


INCOME TAX 


ities of a partnership to 

out more does not ccnstitute 

oraticn of income tax defic- 
iency subsequ y assessed against partners. 
Hoblitzell V. Howard et 

In absence of liability of corpsration by express as- 
sumption thereof in ccntract of purchase or as 
transfcree of partnership assets frcm partners 
rendered insolvent by such transfer, corporation 
has no cuthority to pay inccme tax deficiency cf 
transferor partners al or accounting fees 


Transfer of assets and 
a corporation wit! 
assump.ion by ¢ 








1ent 








in the income tax deficiency matter. Hoblitzell v. 
FRavaath Ob als ccoce cduucnedivae ee cease ese teonte 

INDEMNITY 
A secondary supplier can only secure indemnity 


supplier for damages paid to 
of disrepair of the article 
scme form of representa- 
supplier upon which the 
relied. Barber 


from the primary 
ultimate user because 
supplied if there 
tion from the prima 
secondary supplier rez 
v. Vaccaro 

An agreement to inde 
ered ineffective m 
has other insurance cov 
such coverage was not bz 
ccndition cf the indemnity 
v. Catalytic ey 

Held, < epplyi ing general rules 
indemnity agreement here 









scnably 
1inst loss is not rend- 
because the indemnitee 
ering the loss where 
rgained for or made a 


agreement. Brewster 








of contract constructicn, 
did not cover lIcss 


sustained by reason of negligence of indemnitee 
before leased crane was put in operation by in- 
dcemnitor. Brewster COAAIGNIE aa dos ce hcxce's 


Insurer is against 


subrogated to claim cif 
indemnitor ure 


where 


indemnitee 
surer pays Icss of indemn- 
hts rise no higher than those 





itee, but insurer's 
of indemnitee. Brewster v. Catalytic ........... 
Indemnity liability is strictissimi juris and the ques- 





+ the 


tion 1s what tl 
fixed as their 


ties by their agreement have 


litv. Brewster v. ‘Cataly HI 0s 


INDEPENDENT CONTRACTORS 


lent contractor did his work 
under the directicn of another independent con- 
tractor dces not  gisaaied the former of liability 
for deviating from standard methods. Gibilterra 
Rosemawr et als 
Statement by one independent contractor to another 
that the latter's work was satisfactory does not 
establish acceptance and resumption of posses- 
sion by owner so as to absolve the latter contrac- 
tor of liability for negligence. Gibilterra v. Rose- 
WIESOTE AGEL ALES acaisis as v's os eee Vk ora aetna eas 
Generally one who engages an independent con- 
tractor is not liable “for negligence of the latter’s 
employees. Gibilterra v. Rosemawr et als 
Since mere making of en excavation by the con- 
tractor on the owner’s lands would not neces- 
sarily give rise to an unreasonable risk or nuis- 
ance to the plaintiff, the owner is not rendered 
liable thereby. Gibilterra v. Rosemawr et als 


The fact that <n indep-nc 
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INFANCY 


Sawicky case distinguished. Mechanics v. Paolino .. 
Mere silence or inaction by an infant for a reasonable 
time after he ccmes of age does not constitute 
ratification. Mechanics v. Paolino ..... 
Agreement not to sue another is not such benefit 
running to an infant as will estop him ircm 
disavowing his contract though he misrepresent- 
ed his age. Mechanics v. Paolino ......... aahaseans 
While an infant may generally disavow his contract 
he will be estcpped frcm so doing where he 
misrep-esented himself to be an adult, had the 
<ppearance of an adult, and obtained the benefit 
ot the contract. Mechanics v. Paclino ......... 


INJUNCTIONS 


Where a dealer seeks to invoke the “close-out” sale 
provision cf the Fair Trade Act in an effort to 
continue sales below minimum, the court may 
im dose reasonable ecnditicns cn such sale in- 
cluding offer to resell and time limit. Sunbecm 
v. W indsor 

In granting an injunction equity may impose terms 
and may so mold the injunction as to effectuate 
its purpose without unreascnably in.ertering 
with the rights cf the public or the defendant. 
funbeam v. Windscr 

The Fair Trade Act establishes the right of action 
for violation thereof but does not resirict the 
jurisdiction of the courts in the issuance of in- 
junc.ions. Sunbeam v. Windsor 

The Superior Ccurt has authority through the grant 

of cuxiliary relief, to carry its judgment into 

full executicn, even though like relief could be 
had in a separate action or was not adjudicated 
at the trial. Nystrcm v. Pennyccok 
Superior Ccurt may, cn motion in the cause, 
af.er judgment for pessessicn, issue a m:ndatcry 
injunctive order in 2id of or to effectuate the 
judgment. Nystrcm v. Pennycook 

Our cou-ts will not enjcin further prosecution cf an 
action which was instituted in another state be- 
fore the acticn hcre, where that ccurt is capable 
of affording adequate relief end dcing ccmplete 
justice. In re Ba:rett 

Mere loss of mcney dces not ccnstitute irreparable 
damage just.fying injuncticn. In re Barrett .... 

Interference with an ezscment will not be en- 
joined unless there is injury to the easement 
hclder. Rossi v. Sierchio 

A prelim.nary injuncticn to restrain alleged violaticn 

of a restrictive covenant will not be granted 

unless the covenant, the right to enforce it and 
threatened irreparable injury are clearly and 
satisfactorily established. Anders v. Greenlands 
individual cannot enjoin an interference with 

public rights in a road unless he suffers a 

special injury. Warren v. Meriden 

interference with one’s right to use a road as a 

m-mber of the ; ublic is no basis for injunctive 

relief at the suit of that individual though great 


The 


inconvenience is caused the individual by the 
interference. Warren v. Meriden .............. 
INSANITY 


The test cf a defendent’s ability to be put to trial is 
whether he is able to comprehend his pesitien 
end intelligently consult with counsel and plan 
his defense; it is not measured by a comparison 
of his mental ability with an infant’s. State v. 
Gross 

A preceeding under N. 


g J. S. 2A:163-2 in advence of 
criminal trial to determine mental ability of 
accused to stond trial is a civil proceeding in 
which a verdict of sanity or insanity may be 
rendered by 10 or more jurors agreeing. State 
v. Gross 

Insanity is an 


defense which must be 


affirmative 


established by the accused by a preponderance 
of proof. State v. Monahan ...,.........+-sseeees 
Where proofs present factual issue as to insanity, 
question is for jury. State v. Monahan .......... 


INSPECTION OF RECORDS 


INSURA 


Inspecticn of heating expert’s report as to fact find- 
ings allowed. Walsh v. Reynolds 

NCE 

Held, on facts and circumstances here present, in- 
sured was entitled to reformation of policy to 
ecmpoly with agrecment between insured and 
carrier’s agent thcugh insured had signed blank 
application which agent had incorrectly ecmplet- 
ed and insured had not read the policy after re- 
ceiving it. Heake v. Atlantic and Gargano v. 
Atlantic 

Rule that insured is chargeakle with knowledge of 
contents of his policy will not be enforced where 
to do so is inequitable and policy provisions are 
not clear on the matters in issue. Heake v. At- 
lantic and Gargano v. Atlantic 

While an insured is chargeable with knowledge cf the 
contents of his pclicy end is estopped from rely- 
ing on any mistake or fraud which would have 
been discovered a reading thereof, this rule 
is not absolute and applies cnly to such fraud or 
mistake as a reascnably intelligent person would 
have discovered by a reading of the policy. Heake 


v. Atlantic and Gargano v. Atlantic ............ 
If an agent of the carrier after obtaining true in- 
formation from the pda ih without know- 


ledge of the applicant fills in felse cnswers on 
the application, the insurer cannot assert the 


falsity of such answers as a defense to liability on 
the policy. Heake v. Atlantic and Gargano v. 
RtisWle: oa cc nesavenkss caedevenuce acu 
Policy provision excluding coverage for death re- 
sulting from flight in aircraft held applicable to 
death by drowning resulting from such flight. 
Smith v. Metropolitan 
Clause in policy excluding liability for “death as a 
result of travel or flight in any species of air- 
craft if the insured has any duties relating to 
such aircraft or flight” held clear and unambig- 
uous and applicable to any person responsible 
for any act or acts relating to the aircraft in 
question, including particularly the men thereof. 
Smith v. Metropolitan 
In action on “Comprehensive Coverage” " automobile 
policy, burden is on plaintiff to establish prima 
facie the cause of the damage and that that cause 
was a risk covered by the a Parker v. 
Niagara 


(Continved on next page) 
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The mere presence or residence of an infant within TI 
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: 5 : , : Federal Judicial Salaries by Mendon Morrill ....... 52 the state is sufficient to give a court jurisdiction 
Where policy provides insured is entitled to have over its custody irrespective of the domicile of 
dividends applied against premiums the insurer JURIES the infant or its parents. Fantony v. Fantony .. 206 
cannot lapse tke policy for non-payment of Examination of jurors on voir dire should be made of If a husband abandons his wife and either she is ’ 
premium until it gives notice of the dividend each juror individually and separately and not as domiciled here or he has assets here against LEGIS 
apportioned to the policy. Mau v. Union ........ 251 a group. Springdale Park v. Andriotis ...... sce Se which she wishes to proceed, our courts have Fi 
Instrument which on its face appears to be complete Examination of jurors should be by single questions jurisdiction over the subject matter in a separate 
insurance policy and makes no reference to or calling for single answers and not by several maintenance action. Field v. Field ......... Sc oece DOME W 
indication that it is a certificate issued under a separate questions lumped together as one. When a defendant invokes the judgment of the court 
group policy, will be deemed an_ individual Springdale Park -v. Andrious: .....6064:00% 60 seis00% 12) on any questicn other than that of jurisdiction 
pantie, be Meese! Meaney CEE 251 Where party asserts he was denied a fair trial be- over his person, he enters a voluntary appear- Ti 
An insured is under a duty to read his policy and cause juror did not truthfully answer questions ance and submits to the court’s jurisdiction over , 
immediately notify the insurer of any alleged asked cn voir dire, burden is on party to show his’ person, Wield Vi WIG wes ce ceases ns oseeate 225 T 
error or deviation therein. Millhurst v. Auto- he was harmed or prejudiced thereby. Spring- Entry of objection of lack of jurisdiction over sub- 
mobile tee eeee seisiors Risleisa > Sfesstalein felsieieioyr claves tim Giese 253 dale (Patk. v7: RRGtIOHS cc cuceccnckn ce nscoeeen 121 ject matter constitutes a general appearance. A 
Insurance policy wil] not be reformed on ground of Granting cf mistrial beceuse of inability of one of 5 Field v. Field vette cee ceeeeeeeeeeecees tee seeees 225 
mistake where insured failed to read his policy aorsuto luinierstand Unnviichiic netemandalony While objection to jurisdiction may be raised with 
and would have discovered the alleged mistake ene oe eae he ere halen witles : hie other defenses in answer without being thereby 
had he done so. Millhurst v. Automobile ........ 253 : eae FS en Ce ee ee waived, it must be noted or raised in scme way 
3 : : Vate, SOMVO Vie SITONE: <6 )lo6ss ocak haekia setae <s 198 ; : , 5 
In action for accidental death benefits burden is on been : Ae on ating in order to preserve it. Field v. Field .......... 225 
plaintiff to establish cause of death and not Exception or challenge to a juror for inability to By virtue of N. J. S. 2A: 3-7 and the Supreme Court 
merely facts as to finding of body end antece- und rstand English shall not be allowed after Order of Oct. 30, 1952 and R.R. 1:31-1 the Super- LICE? 
dent matters which leave cause of death to sur- the jury is swern. Olivo v. Strand ............. 198 ior Court Judges ned to the Law Division W 
mise or conjecture. Magich v. John Hancock Jurors should mined individually and sep- in Hudson County have jurisdiction and euthor- 
BASU ca stoc tcc re seinn hive ae eeeio ie Soa Le 315 arately on th vcir dire end not as a group. ity to hear appeals frcm the Wcrkmen’s Comp- 
Provision in policy that total disability benefits shall Olivo v. Strand pices se Wee Nema ae ete 198 ensation Division to the Hudson County Court. 
be payable as long as incured is “wholly and JURISDICTION _ Duncan v. Me sormack oie alarce aia aden tenes ans 253 
continuously disabled from engaging in any oc- Equity has no jurisdiction to substitute its judg- Failure of separate maintenance complaint to allege ms 
cupation or employment for wage or profit” docs entitor thator iho icdicnlieanner in Siyeae abandonment “withcut justifiable cause” does 
not require state of absolute inability to carry las denene Gk dacta enw deni: onetitins Devin not deprive the court of jurisdicticn though it 
° fs <= aus atn on a deat . 1 a Fs ; 7: ° a 
on any vocation whatever, but means inability to v. Sergent et als ; 3 might be ground for dismissal. Urian v. Urian ... 317 
perform any work in his regular business or any ; Ser oe i ae Loe ieee aeh a ere Our courts will not alter or reverse a finding of 
other pursuit which he would be reason?bly con- Jurisdiction over the subject aaeeree e ~ einige — domicile cf a sister state where we have no con- 
templated to pursue, even though such policy ferred by acc ee ee cern with the marital res and no steps were MALF 
provisicn follows another providing for bencfits cous ruling of law. Estelle v. Board of Ed ...... 18 taken in the foreign state to attack that finding. Hi 
for inability to perform his regular occupation. An erroneous ruling in the Workmen’s Compensa- § DPS Ws Ua! OFS: eee ea rae rain ry Amn eran Damen f 356 
PRIEYSON) GW. TABIIEORN ois cos wicisis cos sacnuenns cove 324 ticn Division that the injury involved is not judgment in personam rendered in the state of 
Toub v. Hcme Indemnity distinguished. Yanuzzi v. within the Act cannot serve to ccnfer juris- defendant’s dcmicile is entitled to full faith and 
Pe NE sic angen chins Ceesawhnenxvene cd 365 diction on the law courts. Estelle v. Board of Ed. 18 credit though defendant was served outside the 
Where policy expressly provides that insured shall The Workmen’s Compcnsation Divisicn has inherent state pursuant to a statute of that state. Lea W 
forward to the insurer any summons or process sete r to reopen judgments in instances of fraud, NPS MEMOS or cele ora lacana #8 aya aharsias Os Sal Sle ATRIOS Ria oie ere eee 356 
received by him, delivery of suit p2pers to a mistake or inedvertence. Estelle v. Board cf Ed. . 18 A plaintiff in a collision case submits himself to the 
limited agent or a former agent of the insurer is Though the Superior Ccurt has concurrent jurisdic- jurisdiction cof the court for the purposes of a 
not compliance with the policy condition and tion with the County Court in probate matters, it counterclaim by defendent but not for claims of 
bars recovery on the policy where the insurer cannot properly exercise its jurisdiction where others injured in the collisicn. Mueller v. Euch- 
has been prejudiced thereby and has not waived probate is already pending in the County Court, enhalcandmevenibarn 5. ocactsia ests heanen ees 414 
the condition. Yanuzzi v. U. S. Casualty : 365 in the absence of “special circumstances”, which A plaintiff submits himself to the jurisdiction of the 
An agreement to indemnify against loss is not means, in the absence of a finding that the rem- court in respect to those outreaches of the case MAST 
rendered ineffective merely because the in- edy in the County Court is inadequate. In re which are reasonably to be anticipated. Mueller He 
demnity has other insurance covering the loss ADDED sis scerssete iain ore Sale din em tare easels ee wee aa ate Sieeale ee 73 v: Buchenheni and Evernham <.. 5... .c.d02.0069% . 414 
wnere such coverage was not bargained for or In re McFeely dis tinguished. In re Opper ......... 73° JUVENILE DELINQUENCY 
made a condition of the indemnity agreement. Jurisdiction of the Dcmestic Relations Court under Exclusive jurisdiction over all misconduct by chil- 
ESDOWSUCE Vi NCARAIVEC 5.5 c's. wis Seaco%s ess 0re win ere-4 e060 43) the Uniform: Desertion and Nonsupport Act is dren under sixteen including misconduct which 
Insurer is subrogated to claim of indemnitee against limited to actions where the matrimonial dom- would constitute murder or other heinous crime To 
indemnitor where insurer pays loss of indemn- icile is in the ccunty or the wife is entitled to if committed by an adult, is vested in the juvenile 
itee, but insurer’s rights rise no higher than maintain a separate domicile in the county. State court, State v> Monahan 6.4 sccencessesands eee a8 
those of indemnitee. Brewster v. Catalytic ...... 431 v. Savastini ...... Penner e eee ete eee eens 74 LABOR 
INTEREST Held, Domestic Relaticns Court of county where The N.L.R.B. has exclusive jurisdiction in labor dis- Tr 
While as a general rule in equity a vendee in posses- wife resides has jurisdiction in action for wilful putes involving unfair labor practices as defined 
sion is charged with interest on the purchase refusal and neglect to support. State v. Savastini 74 by the Taft-Hartley Law. Busch & Sons v. 
oe ete : ‘ While jurisdiction of the Juvenile and Domestic Re- Retail Wins 34 heen eh nein en tucson 122 Tt 
price, the application of the rule is governed by : ; : Z . ; 
the equities of the case. New Jersey v. Renner .. 341 lations Court in actions under the Uniform De- It is not for the state courts to determine whether 
: sertion and Nonsupport Act based on desertion picketing in given circumstances constitutes an 
IN TERNATIONAL LAW eee must be brought in the county where the parties unfair labor practice under the Taft-Hartley Law 
International Agreements And Our Constitution. resided when the desertion took place, there is etene t-olceriar appears to be a scioiaiiane ash 
by James Morfit Mullen ....................00- 379 mo such Limitation whet the action ja beeed a0 4 within thee 1 os powers. Busch & Sons A 
INTERROGATORIES — of refusal and neglect to support. State Wi, MetEbail MORMON 2%, ..274 ses ets a (a-aseoh cca eeeae etre aie ibe water 122 
Oral disclosure cf name and address of witness is SAMHAIN: co civ stk oa oe eh hee ee eens 74 Picketing for the purpose of securing reinstatement 
not compliance with rule that answers to inter- Since ive jurisdiction over all misconduct by chil- of striking employees is conduct which may be 
rogatories be in writing, under oath. Abbate- dren under sixteen including misconduct which within the jurisdiction of the N. L. R. B. under 
ESANNEO) A: ROMSTRIDEN © os ras wasataiaisfopsysiereses aya bloinjeih oo . 231 would constitute murder or other heinous crime its jurisdiction over unfair labor practices. Busch 
Interrogatories are deemed continuing and where a if committed by an adult, is vested in the juvenile Ree SOWMS MV: PRCta el OAR ro onan. slere.cnccis slew Ceatceare 122 
party after answering obtains information which court. State v. Mcnahan ................2sceec0s 98 Picketing which may constitute an unfair labor prac- Ju 
renders his answers inccmplete, amended an- A County Court Judge who presides in a Sunerior tice under the Taft-Hartley Law cannot be 
swers shall be served not later than 10 days Curt matter sits at least as a de facto judicial enjoined by our state courts where interstate 
before trial. Abbatemarco v. Colton ............ 231 officer and his acts will be presumed to be done commerce is involved. Busch & Sons v. Retail 
Deposition of a witness properly excluded from with authority unless the contrary appears on NUON oso wick weyers aaa ete eC eee 122 In 
evidence where name and address of witness the record. State PANG: co dee ates Skeet sees 105 Where union ccntract covering maintenance and 
was not furnished in answer to interrogatory Objection io the euthority of a County Judge to pre- mechanical employees contains no provision re- 
asking identity of all persons known to have side in a Superior Ccurt cause must be seascn- lating to new construction or erection of addi- 
knowledge of the occurence. Abbatemarco v. ably made in the cause in which he assumes to tional facilities or the use cf independent ccn- MECH 
ROMO aiasn gn aim ware io nis om sini oiaieleawnlin in sine oisisea avis = 231 sit and will not be heard if first made on appeal. tractors therefor and contract limits arbitration A 
Propriety of interrogatory asking the names of wit- eine WP Res oe oo ce es ey a eat 105 to questions of interpretation or violation of 
nesses to be used not determined. Gibilterra v. The Appellate Division may rec>ll its mandate where contract terms, use of or right to use independ- 4 
Rosemawr et als ............s0.ssseeeeeceeeees 357 petition for certification is pending and the Su- ent contractors for new additional facility erec- 
Names of experts having knowledge of the facts are preme Court has grented leave to proceed with tion presents no arbitrable issue. Standard v. 
not expected from the requirement that the ap dlicaticn for reconsideration in the Appellate SSO - «cid cise ge he Se ee Se ae oars . 309 
names of persons known to have knowledge of Division. ‘State Vv. Plo og sccoseeiesed.Ss aos awioe ea cee ang 105 LACHES Mi 
the facts be furnished in enswer to an interroga- Under the doctrine cf forum non conveniens a court Action based on fraud held barred by laches where A 
tory demanding same. Gibilterra v. Rosemawr may decline jurisdiction where there is available plaintiff, with knowledge of the facts did nothing 
et als ....... ee teeter tent e eet ees s+. 357 another forum where trial will best serve the for almost 10 years. Hampton v. Hampton ...... 223 
Interrogatory asking names of witnesses “having convenience of the parties and the ends of justice. LANDLORD AND TENANT 
knowledge of the accident” does not bar testi- Gore v. U. = Sigel) hee cee ener eo 161 Held, visitor, in ccntinuing descent of common stair- 
mony of undisclcsed witness who ceme after ac- Considerations for invoking the doctrine of forum way afier reaching part which was in darkness 
cident and made inspection. Barber v. Vaccaro .. 396 non conveniens are relative ease of access to was not as a matter of law guilty of contribu- MENT. 
JUDGES sources of proof, availability of subpoena, cost of tory negligence. Taneian v. Megrigian et al 163 Wi 
Objection to the authority cf a County Judge to obtaining attendence of witnesses, hegre of A socia! guest of en owner or co-owner of a multi- 
preside in a Superior Court cause must be sea- jury view of premises if appropriate, and all fa at dwelling hcuse who occupies an apart- 
sonably made in the cause in which he assumes other precticel factors that make trial Pare ex- ment therein. does not come within the social 
to sit and will not be heard if first made on ap- peditious and ine xp nsive. Gore v. U. Steel .. 161 guest rule in the use cf the common stairway 
PRLS SOMO! 2 oc cop oe xin sca hek siecicn 105 The defense of lack cf jurisdiction is tes weived by but occupies the same status as social visitors of 
A County Court Judge who presides in a Superior i in a motion to dismiss other grounds of all other tenants in the use of such stairway. MISTA 
court matter sits at lerst as a de facto judicial defense as well as lack of jurisdiction. Whalen Taneion: v.. Mesrisianvet al 05 es sneans teens 163 A 
officer and his acts will be presumed to be done v. ‘Sen is hatastonane tg ra talweeien arate nate tasieas ona eas 163 A landlord of a multi-femily dwelling owes to the 
with authority unless the contrary appears on Appearance and answer by a non-resident defendant tenanis, their families, business visitors and 
the mecord: State WitPillo: ooo icieciscs-ctccecesewea 105 served through the Ccmmissioner of Motor Ve- social guests the duty cf using reasonable care 
By virtue of N.J.S. 2A:3-7 and the Supreme Court hicles under R.S. 39:7-2 in an action arising out to maintain the common stairways under his 
Order of Oct. 39, 1952 and R.R. 1:31-1 the Super- of a collision in New Jersey, does not ccnstitute ontrol reesonably fit for the use for which they MISTR 
ior Court Judges assigned to the Law Division in a submissicn to the general jurisdiction of the were intended, and this includes the furnishing rr 
Hudson County have jurisdiction and authority court but only to the limited jurisdiction con- of sufficient lighting. Taneian v. Megrigian et al 163 
to hear appeals frcm the Workmen’s = ean ferred by the statute in the type of action therein In determining the reascnableness of a distraint the 
tion Divisicn to the Hudson County Court. Dun- specified. Whalen V2 YOUne .cacocsvcaseasexwnss 163 jury may ccnsider the price the goods distrained 
CAR PAROOIIMNBOK 6. cosine nicl ope oies eae eee 253 The provision cf R.S. 33:7-2 for service on a non- would bring “at auction”. Tumarkin v. Goldstein 430 MORT( 
JUDGMENTS resident motorist or owner through the Ccmmis- A landlord is liable in demages for an “excessive, Wh 
The holder of a junior judgment may acquire priority sioner of Motor Vehicles confers jurisdiction only unreasonable or wrongful” distraint. Tumarkin 
of satisfaction over the holder of a senior judg- in actions involving an accident or collision in GOMISBEIMY..5.5-.co-dentnots visto scctans acs eevee sims ... 430 
ment by the earlier delivery of his executicn to New Jersey and does not extend to a cross-claim, LEASES 
the sheriff though the senior judgment was a between two non-resident defendants based on a Where lease limits landlord’s liability to make re- 
prior lien. Maggio v. Welfare Board ......... ne, ee contract by which one agreed to indemnify the pairs to “proceeds” cf insurance, this term mecns 
A welfare board which ha’ filed its certificate pur- other. Whalen vi “Younw: sc sek cece assed ws oes 163 “net proceeds” and requires deduction of ad- MOTO! 
suant to N. J. S. A. satisfaction against a prior Our courts will not enjoin further prosecution of an juster’s fee from insurance received to arrive at A 
judgment creditor by issuing execution on its action which was instituted in another state be- net proceeds. Sears v. Kelsey ............... . 146 
certificate before the judgment creditor issues fore the action here, where that court is capable Where lease provides landlord shall promptly make 
execution. Maggio v. Welfare Board .......... 7 i. of affording adequate relief and doing complete repairs necessitated by fire or other cause and 
Where issues of negligence and contributory negli- justice. In re Barrett ...... = Sick iasee eerie . 171 tenant makes such repairs with acquiesence of 
gence are submitted to jury, general verdict and A foreign award of custody by a court of competent landlord after landlord’s failure so to do or after 
judgment for defendant is deemed a finding for jurisdiction is enforceable under the rule of landlord’s refusal so to do, tenant is entitled to 
defendant on both issues. Kelley v. Curtiss and comity between nations but if the court where reimbursement limited to *he extent landlord’s RS 
ICWATEC 0. sccrece0e Sie PT SOS the award was entered could change it under al- obligation or liability to make the repairs was 
JUDICIAL CONFERENCE tered conditions, the state of the forum may do limited by the lease. Sears v. Kelsey ........... 146 
Remarks of Chief Justice and Governor ............ 197 so also. Fantony v. Fantony ....... het tei arcs (Continued on next page) 



























































































































in F : , ; 
~ The intention of one party to divest himself of pos- R.S. 39:10-11 as amended is constitutional. Nat’l City 1954 Annual Index Page Nine 

f session and of the other to come into possession v. Del Sordo ...26..0000 Kose wurdedeewues 

Z 206 for a determinate period is an essential of a lease. A chattel mortgage on a motor vehicle which ‘has NEGLIGENCE : ; 

- Edgeboro v. East Brunswick ......... Siena . 233 not been filed and recorded with the Director Plaintiff does not have to prove circumstances which 

no LEGISLATIVE INVESTIGATION of Motor Vehicles as required by R.S. 39:10-11 exclude all hypotheses favorable to the defend- 

. Bisse At tie Yost ce A Lawyer's Cane Histeey of is void as against a subsequent purchaser in good ant. Duffy v. Cratsley ............. aieawneere .. 26 
te McCarthyism by Harry Green ............... 97 faith of the motor vehicle. Nat’l City v. Del Sordo 413 Where, on a motion for dismissal, the evidence 

ie Ci Fea ane = eae >w i i 

', 225 Where a legislative investigation has legitimate MUNICIPAL COURTS properly warrants a finding either that defendant 

rt public ends, it is immaterial that it is politically Revised Rules of Civil Practice, District and Munici-__ was negligent or that he was unconnected with 

n motivated. Eggers v. Kenny (nedwh et ceeeKe shea we 107 pal Courts—A Digest by Saul Tischler ” matter, the case must go to the jury. lectin 

2 The doctrine of separation of powers does not apply : heed . Cratsley seats aera Kare: ceiclalate aes ae ate Sates aan 
eS _ to our municipal governments. Ezgers v. Kenny 107 alert Se — ' : Where defendant said he did not see the perscn he 

295 The doctrine cf separaticn of powers does not bar : gf eats ity is liable for negligence in the per- struck and other witnesses testify the person was 

legislative investigations which might disclose _ wi Rat pF esa duty ay ae oo observable, the jury may infer defendant made 

4 crim2 or wrongdoing. Eggers v . Kenny ae sa Kell eG OF Pareyewe oy ae no observations or had been negigen in making 

~~ 995 A legislative body, — as a muni rg committee ee es arene Cartios and Newark ve 33 them. Duffy v. Cratsley ....... POE BEE SE NEE aot ae 

h jong sa saa y cf its fe Boag snc A — nthe neereenes es Fact that plaintiff did not have light on rear of his 

y ti Eaten set ren phen . nig ee pcg peti i ccieteds wince <i aoa bed a h bicycle as required by N. J. S. 39:4-10 held not 

y ons into _ “Wf ats, Waee ma} _be fe) a criminal s consti ut ng proxima e cause oug the contributory negligence as matter of law. Duffy 

_ 995 nature and henc proper concern of the active wrongdoing was not the last act in the v. Cratsley 6 

+t judicial branch. Eggers v. Kenny .............. 107 chain causing injury. Kelley v. Curtiss and } itl EO EEE 8 Sek ae eae . 
LICENS Es teak. .................2 Held leaving of horse tethered but unattended at 

= EO EL ee pee pes ace , eR aan Pai ce Te entrance to parking lot presents jury question as 

Where re evident purpose excl usive ilicense A nicipalitv particip i 5 ’ , : 

n purpose : A municipality participates in active wrongdoing PERE : pM 

= under a p:tent Is expioltatcn an sale cf = where it permits continuance thereof after notice. be re ae — case - rmboene rang 22 

e pat ented device, a coven } he licensee of Wallen & kittie coud Monee 33 municipa ity where practice continued for long 

‘ reasonable exploit lied though s ete nes Sep arias if TEES HEES SSS ea period. Kelley v. Curtiss and Newark ......... 33 

: Sets Loa es d nunicipality has notice of activ sdoi ao. seas é 3 4 

953 license agreement conta abeier. N e ihe rie ctive bests tee A municipality has notice of active wrongdcing 

+ So where notice thereo! 1s given to some oOii:cer a . a aa 

| minimum royalty. Fenning ! ERE RE Spee haw ie where notice therecf is given to some officer 
e = : : : having general authority to remedy it or where e 3 : : 
: Where license calls for sale of ted device end ‘ia Liege : Fa > Anas having general authority to remedy it or where 
s ae 2 such officer would have discovered it in the (VERE : = 1 7 
t sale is made only Y device, under Relea. pate. aaaes ts ae ee such officer would have discovered it in the 
; - : ; 2 exercise of ordinary diligence. Kelley v. Curtiss wes : inary dill ‘elles : 
. 319 another name and at nigher price, there and Newark 33 exercise of ordinary diligence. Kelley v. Curtiss 
if is an abandonment of the license. Fenn v. Held pegs ; f eae : RE eta Ghee de ree and Newark. .1..c.sceccscees _ fa tite nea 
see sc ‘ 4a ieaving of horse tethered but unattended ¢ 
a PERTOUIBA 6 iso's cd Se et aIN eRe PRE ERT ee 422 ‘ Strobe, to aia lot seal rte pes A municipality participates in ott ~rengiaie 
e MALPRACTICE a pea a : see ieee oe coeee where it permits continuance thereof after notice 
a tga s as to active wrongdoing and as to participation F 
- Held, expert testimony not require neg a aa ane Mt Kelley v. Curtiss and Newark ............... . 33 
Bits Bees a +P ae a ie ping igelligaeis iesing ha by municipality w e practice continued for ai ee : : : 
. 356 igence on part cf dentist who in removing lower long period. Kelley . Curtion and desk . 33 A municipality may be liable in negligence where 
f left tooth which he was engaged to remove ae re iy ae nr Ca . e there is active wrengdoing in the sequence of 
j extracted or caused to come out en upper righ Validity of adoption by Beead of Police and Fire eae : : : 
xtre or caused to ccme t an upper righ TFT ie Sepa ae a sete : EE events constituting proximate cause though the 
tooth. Steinke v. Be 333 Cemmissioners of regulaticn requiring street é é : 
e toot V. pel eee eee eee eee es 5) eels es Rt es * ; active wrongdoing was not the last act in the 
While ordinarily expert timony is necessary to frontage for buildings questioned. Honigfeld ge : Ai ; 
a nile ordinarliy expert mony 1s necessary hae nee 89 chain causing injury. Kelley v. Curtiss and 
. 356 the stande of care required of a A ie ma aate  laCh AL CGR LL CERL CC Newatle, << 2:6 nc cance sc ccadeadsessad eae . aa 
e and a deviation therefrom, such testi- Where a legislative investigation has legitimate a ek gee Dee 5 : 
. STR Fiscal . hl; age venbaseres Akiie th te Se A municipality is liable for negligence in the per- 
a mony is not required in the unusual case where public ends, it Is Immaterial that it is politically : e : ¢ P 
ae rare aes SESE er Site Ey eee formance cof a public duty only in case of active 
f laymen, in the light of their common knowledge motivated: Eegers v. Kenny «i026. acseeusswenes 107 ; : aa ; 
and experience, can cas Salas Meas ; F i n ; q wrongdoing directed or participated in by the 
- an > - a a s ere has 2e~een a lapse a doctr > ¢ whnarati rers > 2 ad « . 
oe rear Slage: akiorit ties i y peaticnile greg heehee a} vl The doctrine of Tata ot pores oes not epply municipality. Kelley v. Curtis and Newark ..... 33 
: C are and Skill normal to the average to our municipal governments. Eggers v. Kenny 107 athe Jeeta g 2 as ea 
. dentist. Steinke v. Bell ........-...-..c.0e..., 333 The doctri eas f eee a b Active wrongdoing” is an act of “commission” or 
2 MASTER AND SERVANT ghee ee mee ee ” <n oa a ome Sh “a positive affirmative act” as distinguished from 
2 ee : ie gislative investigations 1ic g sclos ; a? z : 
r Held, proof that inspector was killed by train which ee eee + io Re en a mere failure to act. Kelley v. Curtiss and 
: ; Bice 7 : crime or wrongdoing. Eggers v. Kenny ........ 107 Nawasic 33 
. 414 started after inspection had been completed and besitos ier : sna 7 ae NOWATK wc ccccccccccccccccccccrcssccosrcvceee oe 
signal to start had been given insufficient without A legislative Rok et ihe rimming gga 2 The law of negligence applicable under the Federal 
4 more to present jury question as to negligence WHETE GUUOrIZe@ Dy "te Ee chai sale my uct Employer's Liability Act is the seme as cur state 
1 of R. R. Shellhammer v. Lehigh Valley ......... 34 a wapboniaesibon hi oes Lispi wng ; sieal law on the subject. Shellhammer v. Lehigh Valley 34 
3 : : eae Lae ions into matters whic ay be o crimina hs é 
> To recover for death of employee under the Federal hatieie. Gul Hanan slea ti ceauah en ae The scintilla rule does not apply to actions under the 
> Employer's Liability Act plaintiff must show pepe rae oe a - Federal Employer’s Liability Act; th t b 
Sclve f th ; ] the judicial branch. Eggers v. Kenny .......... .. 107 ederal Employers Liability Act; there must be 

. 98 a gligence e hz employer proximately causing Wh th AT nee evidence which reasonably tends to sustain the 
the death. She hammer v Lehigh Valley ..... 34 Ne ee ee eee Eee eee oe pleaded cause. Shellhammer v. Lehigh Valley .. 34 

. The law of negligence applicable under the Federal ordinance proposing a change in zoning must Held f that i t killed by trai hich 
Employer’s Liability Act is the same as our state be submitted to the planning board for consid- eid, 4 a or mM igre re vy ae 7 nd 

i law on the subject. Shellhammer v. Lehigh Valley 34 eration and report to the governing body before star 1 An 7 ny Se ge ‘ ine ary th 

. 122 The scintilla rule does not apply to actions under enactment by the governing body. Hasbrouck es 2 — ke “ign re es cpg we li- 

- the Federal Employer's Liability Act; there must Heights Hospital v. Hasbrouck Heights ......... 189 out more to present Jury question as to Negi 

a CCE ae Sa ax : gence of R. R. Shellhammer v. Lehigh Valley .. 34 

1 be evidence which reasonably tends to sustain The report of the planning board to the governing : : : 

; the pleaded cause. Shellhammer v. Lehigh body on any proposed change in zoning ordin- Where A after being struck by B is again struck by 

t Mi ee ie snc ric ra jaca: sna'de alu oad & ats Sa ene 34 ances should be in writing. Hasbrouck Heights C and A then sues B and C alleging joint and 

; A tortfeasor who is liable to an employee of another Hospital v. Hasbrouck Heights ...............- . 189 several pt ee the jury may return a joint 

, 122 for personal injuries sustained by the employee A municipally owned public utility is not under a verdict against B : C if it finds - joint 

cannot have contribution from the employer duty to serve the needs of all in a neighboring negligence proximately contributed to the injury. 

, though the employer's negligence contributed to community merely because it has voluntarily Ristan v. Frantzen .......... Sina xd wodigearuenee 49 

- the injury, where the injury is within the Work- served scme residents thereof. Mongiello v. When each of two or more persons owes to another a 

men’s Compensation Act. ‘ed v. Turnpike FRGHISIONGIR: oo cc kie din scecweee i nomeneseeeetadae. 207 separate duty which each neglects to perform 

122 “CTC SON ANS ene ne aie ee CR ete Ane eee 252 Amendment of zoning ordinance to clarify a provi- then although the duties were disconnected and 

Judgment of contributory negligence in action sion therein without referral to Board of Ad- the negligence without concert, if such several 

against employee is bar to action against em- justment is valid though ordinance provides no neglects concurred and united together in caus- 

ployer based on seme event. Kelley v. Curtiss amendments shall be made without such referral. ing injury, the tort is joint. Ristan v. Frantzen .. 49 

: and Newark Pater ne bette eee eee ees rete eee 355 Stalford v. Barkalow ........... ee 232 The operator of a business is under a duty to exer- 

| 122 In action against employee end employer based By virtue of RS. 40:66-3 one municipality cannot cise ordinary care to maintain his premises in a 
solely on negligence of employee, verdict exon- use lands in another municipality for dumping reasonably suitable and safe condition for the 
erating employee exo nerates employer. Kelley : garbage or refuse without the consent of the contemplated use of invitees and to be reason- 

v. Cur iss and PRGMAR EG os sche eee Ont ae eee 355 governing bedy and the board of health of the ably circumspect and diligent in the observance 
merger LIENS ? municipality in which the lands are located. of that duty. Bohn v. Hudson & Manhattan ..... 90 

| material man of 1 a he > - dgeboro v. East Brunswick : - ; i 

en ee ee beontractor has the stop = Edgeboro v. East Brunswick ..........+.+++++. 233 A railroad may be liable in negligence for a fall on 
notice protection and remedy under N. J. S. Where agency by-laws provide the agency is to fix a station stairway causcd by a slippery step edge 
2A:44-77-80 against any sums due the he ‘ce of an cffic en Aichi ; : p 
owner via the pat wil big ea : hast Riga ne _ anim of off.ce OE ee it be —, pe or nosing which resulted frcm the continued use 
bith . roa a wigs st arcs oe ae ning 2 geo Fgh ge 1as int - ripe a - ee Pe to which the steps were subjected, where the 

e ie owner or ccntract o the sub- aw and the only appoint: ossible F : : i 
: x : “Ses seinen oe et Wan Sew ment possible is one for 93 railroad had actual or ccnstructive notice of the 
309 _ contractor. Arrow v. Hudson ..............++s- 182 a fixed term. De Vita v. Housit ig Authority 259 condition. Bohn v. Hudson & Manhattan 90 
Milis v. Hegeman overruled. Arrow v. Hudson ..... 182 A by-law cf a municipal agency adopted pursuant to - nae s ake SD: 
A stop- notice claimant whose stcp-notice has heen statutory authority is as binding on the agency Proof that defendant is a hospital and was incorpor- 
duly and timely filed, secures priority in funds as any statute or other law. De Vita v. Housing ated as a non-pecuniary corporation is not con- 

223 remaining to be paid by the owner over a f Authority ........ IR BEE Sasi es 259 clusive proot that it is a charitable institution. 
eral lien against the contractcr or an assign- Whether | a lease of municipal lands for creation of Rafferzeder v. Fitkin Memorial Hosp. ......... . 91 
ment by the contractor though these antedate an off-street parking facility is a contract within The claim cf immunity from liability for negligence 
the stop-notice. Bankers v. Ferber et als ....... 183 R.S. 40:30-1 not determined. Camden v. Camden 260 on the ground defendant is a charitable organiza- 

MENTAL INCOMPETENCY The right of a municipality to lease municipal lands tion is an affirmative defense the burden of proof 

163 Where a mental incompetent executes a mortgage to private persons under R.S. 40:60-25.1 or of which is on the defendant. Rafferzeder v. 
which is feir and for a full consideration and 40:56-1.1 app.ies cnly to lands not needed for a _Fitkin Memorial Hosp. ........... era as vesee OL 

is taken without knowledge of the mental in- public use and hence does not include lands Plaintiff in action against a corporation claiming 

competency, the inccmpetent may not have the needed for public cff-street parking. Camden immunity of charitable organization 1s cniitled 

sporlseg vcided unless she is prepared to make if) © AMEE Elie. 05.49) drcia/o eels x viv elec eaters ae ema aaa 260 to inquire into its records and activities to dis- 

he mortgagee whole. S. Orange Trust v. Hartley 9 A municipality is authorized to operate off-street prove the right to the claimed immunity. Raffer- 
MISTAKE varking facilities itself | but may not lease cuch zeder v. Fitkin Memorial Hosp tee eee cece eres 91 

163 duly executed general not be in- lands to private pies ns for such use except + The question of negligence and pat is for the jury 
validated on the groun mis of through a park 1g authority created pursuant where there is “evidence the article supplied was 
fact merely ‘because the sustained an to RS. 40: 11A- -6. Camden v. Camdet é.coc scion 260 in a state ot dis: epair and evidence by the 
injury of which she was not aware at the time of Municipalities have onl; owers aS are given supplier that he had inspected it before supply- 
the executicn of the release. Reinhardt v. Wilbur 190 them by the legisla >, iden v. Cemden .... 260 ing it and found it in good condition. Barber v. 

MISTRIAL The use cf municipal lends for off-street public WACCakO os. .vecctincensanaanaees peste tenes -.- 36 
Granting of mistrial because of inability of one of parking facilities is a public use and land so An abutting owner is not liable for injuries suffered 

163 jurors to understand English is not mandatory used does not ce to be used for a public by a pedestrian on a defective or dilapidated 
where proper verdict is attainable without his purpose when private operators for sidewalk though it constitutes a nuisance unless 
vate. Olivo: vi Sera. <0 oc ccsaacc eae ienwaceastes 198 operation as a arking facility. Camden he or his predecessor in title participated in the 

430 MORTGAGES te Cemriletin oes otic one when oun ee eee 260 creation or continuance of the nuisance. Mosko- 

Where a mental incompetent executes a mortgage The courts will not compel a municipality to extend witz v. Herman ...... ++... seen eee e ee eee e ees 
which is fair and for a full consideration and water mains into a new area where there are no Held, in dissent, the tort liability of abutting land- 

430 is taken without knowledge of the mental in- present ccnsumers and it is speculative as to owners should be reevaluated generally. Mosko- 
competency, the inccmpetent may not have the if and when a return would be had on such in- witz v. Herman Perce. e ree settee sees . 364 
mortgage voided unless she is prepared to make vestment. Reid v. Parsippany .................. 267 The owner of premises abutting a sidewalk is not 
the mortgagee whole. S. Orange Trust v. Hartley 9 A municipality has no authority to require a de- responsible for defects therein caused by the 

MOTOR VEHICLES veloper to extend water mains at his own ex- elements or wear and tear of public use and not 
A driver's licenge may be revoked by the Director pense. Reid v. Parsippany ......-..++++eseeeees 267 caused by his own wrongful act or improper use. 

146 of the Division of Motor Vehicles under RS. The question of extension of water mains and water Moskowitz v. Herman ............2-.. wenden 
39:5-30 for a violation of R.S. 39:4-47 (careless service by a municipally owned and operated Generally one who engages an independent con- 
driving) though the driver has been found not water system is a matter resting in the sound tractor is not liable for negligence of the latter’s 
guilty on a charge of violation R.S. 39:4-86 (im- discretion of the governmental agency. Reid _» employees. Gibilterra v. Rosemawr et MS oe caus 
proper passing) arising out of the same incident. Ui PARSID DAB «sin cisies cc onos acengacuadasecaans ... 267 Since mere making of an excavation by the con- 
Sylcox: vi WICAVOG, ieee vcic cious cess ncncecsues 146 A municipality may grant an exclusive license to a tractor on the owner’s lands would not necess- 

R.S. 39:4-97 and R.S. 39:4-86 established two separate scavenger to collect garbage within its borders arily give rise to an unreasonable risk or nuis- 
offenses based on different elements and there- at fees to be paid by the users provided the ance to the plaintiff, the owner is not rendered 

146 fore acquittal of one is no basis for a plea of license is granted after advertising to the liable thereby. Gibilterra v. Rosemawr et als .. 357 

lowest bidder. Marangi v. Ridgewood ........... 439 (Continued on next page) 


autrefois acquit as to the other. Sylcox v. Dearden 146 
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~The fact that an indepe ndent contractor did his work 
under the direction of another independent con- 
tractor does not absolve the former of liability 
for deviating from standard methods. Gibilterra 
v. Rosemawr et als 

Statement by one independent contractor to an- 
other that the latter’s work was satisfactory 
does not establish acceptance and resumption of 
possession by owner so as to absolve the latter 
contractor of liability for negligence. Gibilterra 
v. Rosemawr et ais 

In action against employee and employer based solely 
on negligence of employee, verdict exonerating 
employee exonerates employer. Kelley v. Curtis 
SIEM chs Janet coke un OSS NOS Ew dM Sb 

Judgment of contributory negligence in action against 
employee is bar to action against Cmp_oyer tased 
on same event. Kelley v. Curtiss and Newark 

A ruling that conduct which might ctherwise be 
neglizent may be excused if it wes induced by 
difendant’s conduct is not appheaticn of com- 


parative negligence theory. Battaglia v. Norvon.. 
Where operator of motor vehicle enters on grade 
crossings on signal from= trainman and is” then 
struck by another train cn further trick con- 


neglivence will not be inferred as a 
Battaglia v. Norton ..... 
Contributory negligence is an aflimmative defense to 
be proved and is an issue for the jury where 
different minds miuysht — ly differ on the 
conclusions or inferences to be drawn from the 
facts. Battagha v. Norton LS AE es 
Where evidence is such that jury might imfor steps 
were dangerously smooth to an extent indicating 
a violation of duty to maintain them in reason- 
ably safe condition and that the condition had 
existed for such a period of time that defendant 
peroprictor reasonably should) have acquired 
notice thereof and could have affected a reasen- 
able correction, case is properly for Jury. Bohn 
v. Hudson & Manhattan 
Principles . pplicable in stair fall case 
held there is no conflict ino basic 
differences in results stemming rather 
differences ino the fact or evidence 
Hudson & Manhattan , 
The duty of keeping a vigilant cutlook is especially 
appheable in approaching an interseetion along a 
street from which a view of the intersecting: way 
Boody v. Good Bros and Wilson 
approaching an intersceetion strikes 
a pedestrian crossing on the crosswalk between a 
parked truck and the curb line of the intersect- 
ing street after he has stepped out from) behind 
the truck and the vehicle continues to the 
intersection before stepping: a case 


made out. Boody v. Good 


tribulory 
matter of law. 


's reviewed and 
principles, the 
from the 
Bohan v 


is obstructed 
Where a vehicle 


nuddle ot the 
for the Jury is 
and Wilson pee 
The parking of a vehicle on a er 
feet of the cresswalk or side line of a street 
eontrary to N.J.S. 394-138 is sufficient to justify 
a jury in inferring negligence where a pedestrian 
crossing at the crosswalk between the parked 
1 the side line of an intersecting street 


vehicle and 
vehicle approaching on the 


Bros 


sswalk or within 25 


is struck by another 



























same side the parked vehicle. Boody v. Good 
Bros «nd ilsen rie yer 
b tionary for an appreciable time 


and in full view cf the other driver, 
it is not as close to the curb as 
requires, is a Mere conditicn end not 
wse and will not support a charge 
ice. Lutz v. Westwood 

liability of a wrongdeer is 
damages which a persen 


Lutz v 
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PERSONAL 


NONSUPPORT 


Held, Domestic Relations Court of county where 
‘wife resides has jurisdiction in action tor wilful 
refusal and negicct to support. State v. Savasuni 
Jurisdiction cf the Domestic Relations Court under 
the Uniform Deserticn and Nonsupport Act is 
not Lmited to actions where the matrimonial 
domicile is in the county or the wife is entitled 
to maintain a separate dcmicile in the county. 
State v. Savastini 
While jurisdicticn of the Juvenile and Domestic Re- 
latisns Court in actions under the Uniform 
Deseruicn and Ncensupport Act based on deser- 
tion must be brought in the county where the 
partics resided when the desertion took place, 
tnere 1s no such Imitation when the action is 
based on a charge ot retusal ind neglect to sup- 
art. PIAS Vs DAVES: 8 ise kswiseead 6 eulaw aeices 


NUISANCE 


Heid, in dissent, the tort liability of abutting land- 
owners should be reevaluated generally. Mosko- 
WSLS. i; SRCRRBIA 5 Sicie eke e's ass cu eee iee ean sieie waeeL es 


The owner oft premises abutiing a sidewalk is not 
rosp_nsible tor defects therein caused by the 
clem onts of wear and tear of public use and not 
caus.d by his own wrongful act or improper use. 
Moskowitz v. Herman : 

An abutting owner 1s not lable 
by a pedestrian on a def-ctive or 
sidewalk though it constitutes a nuisance 


for injuries suffe red 
dilapidated 
unless 


he or his predecessor in titie participated in the 
creaticn or continuance cf the nuisance. Mos- 
ROME WRI N ND c.f visaa eee eee eae 


PARTICULARS 


A bill ot particulars in a criminal case is not intended 


securing the nimes of witnesses or 


as a means ct 


the evidence which the State will produce but 
will be ordercd only where because of lack of 
specifity in the idictment it is rehire to en- 
able defendant to prepare his defense. State v. 
Sullivin sie atohs sian ferent dave 
A deftondant may through a bill of particular: 5 seek 


a statement cf the constitucnt events, but is not 
enutled to seek a statement cf the state’s evi- 
dence, as such, proving these events. State v. 
Sullivan Ps ns ae heey te 
A bill cf warranted may not 
be refused merely because evidence may thereby 
be revealed or the state has informally revealed 
the informaticn or alleges it is within defend- 


State v. Sullivan 


particulars otherwise 


ant’s knowledge. State v. Sullivan ........... 
ITITION 
Held, by majority, conveyance to alleged hus- 
band and wife who were not legally married does 
not create estate by entirety and does not’ bar 
partition though both are barred from denying 
Danes v. Smith 


validity ot the marriage 


PENSIONS 


prior to retirement stays pension right 


Castellini 


Suspension 
Ballurio v s! 

Discharge after suspension and before ‘effective re- 
tirement bars pension. Ballurio v. Castellini 

A corporation may under R.S. 14:9-1 (c) provide for 
a pension to on employee but this does not in- 
clude authority to provide a pension for a former 
employee. Hoblitzeil v. Howard et als .......... 

PROPERTY 


personal 


property is prima facie 
and cne ciaiming title thereto has 
overccnung the presumpticn of 
Spagnuolo v. Bonnet 


The possessor ct 

the owner of it 
the burden of 
ownership in the possessor 
{ noney has ‘good title thereto 
nst the whcle world in the absence of bad 
Spagnuolo v. Bonnet et als 





faith on his part 


PLEADING 


‘re ais a for maintenance pleads 
cons.iuctive abandonment and sets forth facts 
sutticicnt for a ecmpiiint is suthcient though it 
fically charge abandcnment “with- 
Urian v. Urian 


W! 





separate 





aoes not s a 





out justifiable cause”. Urian v. Urian ........... 
Fai = cf separate maintenince complaint to allege 
bandonment “without justifiable cause” does not 
RE the court cf jurisdictic n though it might 
be ground for dismissal. Urian v. Urian ........ 
Verification of ccmplaint in derivative suit stating 
that facts alleged as known are true and those 
alleged on information and belief are believed to 
Aldecress et als 


be true, is sulicient. Escoett v. 


PRACTICE 


A defendant in a tort action may bring in an alleged 

joint tortfeasor by a third party action under 
R.R. 4:14-1, 2 - his failure to do so is no bar 
to a separate action for ecntributicn. Sattelberger 


v. Telep ste « cetecatala ss ooo oer ne 
Revised Rules of Civil ‘Practice, District and Mun- 
icipal Courts—A Digest by Saul Tischler ........ 





On a motion tor summary judgment 
the defendant admits not only al 
pleaded but also the legitima 
drawn therefrc 

An attack on a cenvictic 1 th 
Was at the time under 16 vears o 
made collaterally S 
conviction was 
State v. McCall 

Where the sole issues 
sti snail, 


















administr 
a futile 
administrativ I 
for a judicial determination by 
lieu of prerogative writ. Honig 
On moticn by ad jefendant to open a judgment under 
R.R. 4:62-2, defendar ” in clear terms 
that he has a just. i 
Chee] v. Lubben . : 
A subpoena may not be used at trial for the purpose 
of discovery: i he rules, should 
be ccmpleted before erg v. Jersey 
City 
It is the duty of the judg to refuse to a party the 
aid of the court _ by sub poena or otherwise to 
introduce ¢ issues not stated in the pre- 
6s 














trial order. por onill sa Vv. Jersey-CRYy 2.65500: 
An order or subpoena directing production of evi- 
dence i relevant and immaterial to any of the 
issues framed by the pleadings and pretrial 


order is eae and must be set aside. Schloss- 
BETS As SEUSOV OIRY 2.5.0 6.5.56 orsis oo oe Soe aio Bids 
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A case should not be dismissed for failure of a party 
to be ready for trial unless his actions show a 
deliberate and contumacious disregard of the 
courts authority. Steiginga v. Thron ...... 

Dismissal of malpractice action and refusal to grant 
adjournment held error where plaintiff applied 
for adjournment on ground the medical expert 
retained had at 5 F.M. on the previous day, 
without notice or warrant, changed his mind and 
refused to testify against a “brother practitioner”. 
Steiginga v. Thron 

For app-al and other procedural purposes a convic- 
tion for violation of a municip:l ordinance is 
treated as a criminal cause. Nep.une v. Mestice .. 

Held, application to supplement custody ccmplaint to 
set up foreign divorce and custody award sub- 
sequently procurred erroneously denied. Fan-- 
CONG Ve PORIARY 66 esse est cpr nee ere eels 

An action in lieu of prerogative writ to compel is- 
suance of a building permit may be taken with- 
cut exhausting administrative remedies where 
only questions cf law are involved and the in- 
terests of justice so require. Stalford v. Barkalow 

Application for adjcurnment or continuance is ad- 
dressed to the sound discretion of the trial judge. 
Carty Vio MIGUREE 2 .casscseas seve cc eecian 

Trial courts reiusal to grant adjournment requested 
because of a failure of a witness to appear is not 
abuse of discreticn where witness was not sub- 

though emcnable to process. Carty v. 


poenaed 
McE!wee 
Where in action for accidental death benefits plain- 
tiff failed to sufficiently estz blish cause of death 
and court commented on failure of plaintiff to 
produce death certificate tor that purpose, it 
was error to deny application to reopen case 
to offer death certificate, though application was 
not made until after motion by defendant for 
judgment of dismissal had been grented. Magich 
John Hanecck Mutual 
Failure of court to file findings or mem yrandum with 
or before judgment as required by R.R. 4:53 does 
the judgment unless the appellant is 
prejudiced thereby. Urian v. Urian ease 
Constitutionality question not decided as point not 
adequatcly argued but leave given to file further 
Hillside v. Div. of Employment Security.. 
Application by defendant for rehearing of applica- 
tion to increase alimony made before entry of 
order on original epplication and based on 
changes of circumstances occuring after original 
hearing, should not be denied on ground de- 
fendant is at liberty to make new application 
for modification at later date. Testut v. Testut 
The policy and spirit of the rules are to facilitate 
the disposition cf controversies without unneces- 
sary delay and expense. Testut v. Testut 
A motion for dismissal under R.R. 4:12-2 (e ) admits 
the truth of all well pleaded material allegations 
and is limited to consideration of the sufficiency 
Orrok v. Parmigiani a diate aia eka sree nets 
Where on a motion under RR. 4:12-2(e) the court 
permits and considers counter-affidavits and 
argument on the facts, the motion is transformed 
into one for summary judgment under RR. 
4:58. Orrok v. yr Rs 5 es, Male ove cere 
The requirement of R.R. 4:53-1 that in a contest ed 
case tricd without a ce the judge shall find 
the facts specially and state his conclusions of 
law thereon or file an cpinion or memorandum, 
is mandatory and should precede the entry of 
judgment. Testut v. Testut 
Where an action involves two claims, one equit: ble 
and the other legal, and the equitable claim is 


not vitiate 


briefs 


thereof. 


tried first, disposition thereof does not dispose 
cf the legal cleim where the issues are different 
in the two claims. New Jersey v. Renner ...... 
Judgment of specific performence does not terminate 
counterclaim for damages ba sed cn acts of the 
plaintiff interfering with performance of the 
contract. New Jersey Ua) os nee ee 


The court may make a reascnable allowance to a 
party to reimburse it for expenses as a ccndi- 
tion to granting an adjournment to the adversary. 
New alersey “VioKeHIMGE: co seco v0 cis ow ane ORE 

A plaintiff in a collision case submits himself to the 
jurisdiction of the court for the purposes of 
counterclaim by defendant but not for claims of 
others injured in the collision. Mueller v. 
Euchenhz:m and Evernhzm 

After default in an upper court case on an unliquid- 
ated claim it is in the discretion of the court 
whether or not to require any proof of liability 
before assessing demages. Reilly v. Perehiny 

Where application for default judgment is made more 
than six menths after entry of default, notice of 
the application should be given to the defend- 
ants as required by Rule 4:56-2 (c). Reilly v. 
PeTeniBY c: diochcsewie anes seesaw aas aaicnee 

Under R.R. 4:62-2 (a) a default judgment may be set 
aside on an application made within 6 months 
on a showing of merit and excusable neglect. 
Heil At, HPErORING (655 cco betnancdv dinates os decane 

Held, facts here justify vacating default judgment on 
terms and trial ccurts refusal so to do reversed. 
RRO: Sr SROL ORIEN Jeca.crera oes ve9-o wa 8 ae Romie aereaees 

A plaintiff submits himself to the jurisdiction of the 
court in respect to those outreaches of the case 
which are reasonably to be anticipated. Mueller 


v. Euchenham and Evernham .......... aoa 
PROBATE 
In re Mc Feely distinguished. In re Opper ...... oreid 


Though the Superior Court has concurrent jurisdic- 
tion with the County Court in probate matters, 
it cannot properly exercise its jurisdiction where 
probate is already pending in the County Court, 
in the absence of “special circumstances”, which 
means, in the absence of a finding that the rem- 
edy in the County Court is inadequate. In re 
Opper 


PROBATION OFFICERS 


Where there is a vacancy in a County judgship the 
remaining county judge may himself appoint the 
Chief Probation Officer under N. J. S. 2A:168-5. 
Falcey v. Civil Service,.............. ieee 


PUBLIC UTILITIES 


Hackensack Water v. P. U. C. overruled. In re N. J. 
Power & Light 
(Continued on next page) 
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Past losses or deficiencies cannot be recouped by 
increasing rates for the future or by the making 
of a surcharge. In re N. J. Power & Light 

The P. U. C. has no power to permit a surcharge to 
enable a utility to recoup alleged losses. In re 
N. J. Power & Light 

A municipally owned public utility is not under a 
duty to serve the needs of all in a neighboring 
community merely because it has voluntarily 
served some residents thereof. Mongiello v. 
WOMEN. egies asian gress con FAaisamd na weasel nee 


QUARANTINE 
Until dower is assigned, a widow has a right of quar- 
antine which entitles her to possession of the 
mansion house of her spouse without paying 

rent. Morvay v. Gressman 


REAL ESTATE BROKERS 


: An exclusive sales listing agreement to continue 
re until 10 days after notice of termination violates 
n- N. J. S. A. 45:15-17 (f) for f:ilure to fix a definite 
yw 232 terminal date. Maraziti v. Corigliano ........... 
d- While an exclusive sales listing agreement which 
re, violates N. J. S. A. 45:15-17 (f) may subject the 
50 se broker to a loss of his license it is, by virtue of 
ed the statute itself, nevertheless enforceable as 
ot between the parties. Maraziti v. Corigliano ..... 
b- Where an attorney is engaged orally to perform ser- 
Vv. vices so predominantly those of a real estate 
.. 299 broker that his legal services are purely inci- 
n- dental the engagement is within the Statute of 
th Prauds. Roatan Vv. Dermal: ... 6.6 6c cack ccteceewses 
to When an agreement for legal services is Joined in an 
it oral contract employing the attorney to negotiate 
se a sale of realty for the owner and the payment is 
as to be “what the thing is worth” or the value as 
or a whole of the two distinct types of service, the 
ch result is an indivisible oral contract which falls 
~~ ie under the Statute of Frauds and is unenforce- 
th RIES SOA. HOUITIANE: < oss arsckc as eeiicce Cara oe we 
©S REAL PROPERTY 
= 317 In the absence of a provision contra, there is an im- 
at plied agreement in every contract for the sale of 
oA lands, that the vendor will convey marketable 
395 title. Tha Satie we Ea Pointe: 6s ivncccseuscces 
= An encroachment of the building to be conveyed onto 
at adjoining lands, at least if not trivial, is an en- 
<a cumbrance rendering the title unmarketable. 
at DQ Sate, esa OMNES | 4/5003 0s cae ene node aewies 
c A vendee may, even in the absence of a specific 
< provision in a contract for the sale of lands and 
399 the building thereon, rescind the contract if the 
ie building encroaches on the adjoining property. 
ee Ba: Sales ve a POWNE 3 esiecs cnevansotgeaceceee 
339 Until dower is assigned, a widow has a right of quar- 
kc antine which entitles her to possession of the 
i mansion house of her spouse without paying 
— rent: Morvay. v. GressMan. ......660iccascsaccees 
23 399 Held, by majority, conveyance to alleged husband 
rt and wife who were not legally married does not 
a create estate by entirety and does not bar parti- 
d tion though both are barred from denying valid- 
2 ity of the marriage. Danes v. Smith seen eee eeees 
| 339 Evolution of Legislation on Proof of Title To Land 
d by R. G. Patton pen ccanscnceseussngncterecoenss 
da An action | to quiet title may be brought _under 
f N. J. Ss. 2A: 62-1 and 20 to settle the existence 
a, and validity of a restrictive covenant appearing 
7 in plaintiff's claim of title though defendants 
a have not in any way sought to enforce it. Pater- 
“hia son y. Schneider et als. ..... 060. .6eedensacssans 
‘ Where after time has been made of the essence the 
‘. purchaser rejects the title because of an en- 
it croachment, the seller cannot subsequently 
ave secure specific performance by correcting the 
* “— Getect:. Vioser ve Rogers: si )iccccs cues seaincieaies 
. Where a contract contains a covenant against en- 
. croachments or calls for a warranty deed free 
34) from encroachments, the existence of an en- 
o croachment constitutes a breach though the en- 
ia croachment be so slight that in absence of the 
; covenant equity would compel specific per- 
, 34 formance, Vogel v: Rogers! .:: 0+.<c.0cenuuses ene 
- ss Is the Rule Against Perpetuities Doomed? .......... 
am “Of record” or “public record” as used in the law of 
i conveyancing, means those found in the offices 
: of the Ccunty Clerk or register of deeds, or 
. 41: which would appear in the usual title search. 
DOSCHOWIED VY; ORO. olsen deen senna cnaveesoeon 
ri In the absence of agreement to the contrary a 
vendee of realty is deemed to have entered into 
y 4) a contract of purchase of the realty subject to 
ane existing zoning ordinances. Josefowicz v. Porter 
¢ Guarantee against “restrictions in conveyances or 
plans of record” prohibiting specified use does 
x not enccmpass or guarantee against prohibition 
% 4] of such use by zoning ordinance. Josefowicz v. 
gone MONTE Sai ceolcbs ated icons gra eRe gis HGCA SISA ee 
t A zoning ordinance is not a “plan of record”. Josefo- 
‘ GE i OR eS uve cal ods Races aaa oe eee a 
. 44: REFORMATION 
n Held, on facts and circumstances here present, in- 
Le sured was entitled to reformation of policy to 
. 41 comply with agreement between insured and 
e carrier’s agent though insured had signed blank 
2 application which agent had incorrectly com- 
r pleted and insured had not read the policy after 
. 4} receiving it. Heake v. Atlantic and Gargano v. 
PR PREMER Ep ches teushavai ci Soa 0' < hres Bama Le aa ee 
. Insurance policy will not be reformed on ground of 
: mistake where insured failed to read his policy 
. and would have discovered the alleged mistake 
y had he done so. Millhurst v. Autcmobile ....... 
: Reformation on the grcund of mistake will not be 
: granted where the mistake is the result of the 
: negligence of the complaining party. Millhurst 
c Vis PINON picnics nataw stus's evra aer ewe eeoee 
a, Reformation will be granted on ground of mistake 
only where the proof of the mistake is clear and 
conclusive and the mistake asserted is specific. 
> ' Mitthurst vy. Automobile... : 2. .<6c..<aceece eee vce 
' RELEASE 
24 A release obtained from an insured for a substantial 
amount less than the amount of the claim with 
knowledge of a claim of subrogation by an in- 
"16 surer or surety, constitutes a fraud on the sub- 


rogee and is unenforceable against the subrogee. 
Standard v. Federal 
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A duly executed general release may not be inval- 
idated on the ground of mutual mistake of fact 
merely because the releasor sustained an injury 
of which she was not aware at the time of the 
execution of the release. Reinhardt v. Wilbur ... 

A consent order of dismissal for a small settlement 
which recites it is without prejudice to continu- 
ation of the proceeding against the other co-de- 
fendants operates like a covenant not to sue and 
does not release the others. Judson v. Peoples. .. 


REMEDIES 
The Superior Court has authority through the grant 

of auxilliary relief, to carry its judgment into 

full execution, even though like relief could be 

had in a separate action or was not adjudicated 

at the trial. Nystrom v. Pennycook 


RENT CONTROL 
State Rent Control] Regulation Changes ............ 
Rent Contrcel Regulations Change No. 9 
The State Rent Control Act of 1953 is constitutional. 

SamMonentt Ve HAGNEe 6 6.6 66:0 o6.0 Sa ea ae de tmaes 
Under Section 19 of the State Rent Control Act the 
maximum legal rent on housing in existence on 
July 31, 1953, is not the Federal maximum but 
the rent charged within that maximum on that 
date. Jemoneau v. Harner 


- 
RES ADJUDICATA 
The doctrine of election of remedies does not bar an 
action for damages for fraud after an action for 
rescission where rescission was denied only on 
the ground the plaintiff had confirmed the con- 
tract and the question of fraud was not deter- 
mined. Ajamian v. Schlanger 
An action for damages for fraud is barred where the 
plaintiff has previously prosecuted to judgment 
an action for rescission. Ajamian v. Schlanger .. 
In personam judgment in separate maintenance ac- 
tion is adjudicata that wife did not desert hus- 
band down to date thereof and that husband 
abandoned her without justifiable cause. Field 
Wi DIGS cece: ox Ciara Seater encperta Gaara aoa 
Probate cf a joint will on the death of the first 
testator is not res adjudicata as to the validity of 
the will as to second testator unless that issue 
was raised and adjudicated on the first probate. 
In re Opper P 
Judgment of contributory negligence in action 
against employee is bar to action against em- 
ployer based on same event. Kelley v. Curtiss 
and Newark 
RESTRICTIVE COVENANTS 
In the absence of fraud, oral representations cannot 
be relied on to enlarge or add to restrictive 
covenants or to create a neighborhood plan not 
specified in the covenants. Anders v. Greenlands 
Restrictions on the use of land are not looked on with 
favor and are strictly construed with all ambig- 
uities resolved in favor of unrestricted use. 
Anders v. Greenlands 
Neighborhood schemes are the product of covenants 
actually inserted in deeds. Anders v. Greenlands 
The trend of authority is against extension of the 
doctrine of implied covenants. Anders v. Green- 
lands 
A preliminary injunction to restrain alleged violation 
of a restrictive covenant will not be granted 
unless the covenant, the right to enforce it and 
threatened irreparable injury are clearly and 
satisfactorily established. Anders v. Greenlands 


ROADS 
An individual cannot enjoin an interference with 
public rights in a road unless he suffers a special 

injury. Warren v. Meriden 


An interference with one’s right to use a road as a 
member of the public is no basis for injunctive 
relief at the suit of that individual though great 
inccnvenience is caused the individual by the 
interference. Warren v. Meriden ............... 

RULES 

Revised Rules of Civil Practice, District and Munici- 
pal Courts—A Digest by Saul Tischler ......... 

District Court Rules Changes Suggested ............ 

Tentative draft of rule amendments ............... 


New Rules and Amendments 
Comments On The New Rules Of The United States 
Supreme Court 
SALES 
Transfer of assets and liabilities of a partnership to a 
corporation without more does not constitute 
assumption by corporation of income tax defic- 
iency subsequently assessed against partners. 
Hoblitzeli v. Howard et als 
In actions for personal injuries caused by foreign 
substance in food stuffs, exercise of care by seller 
is defense where action is based on negligence 
but not where action is based on breach of im- 
plied warranty of fitness for consumption, and 
such evidence is therefore properly excluded. 
Simon v. Graham 
A consent order of dismissal for a small settlement 
which recites it is without prejudice to continu- 
ation of the proceeding against the other co-de- 
fendants cperates like a covenant not to sue and 
does not release the others. Judscn v. Peoples .. 
SAVINGS ACCOUNTS 
The deposit of funds in a joint savings account raises 
only a rebuttable presumption that the funds 
become property cf the survivor on the death of 
the co-depositor. Gagliano v. Maggio 
The presumption of survivorship in a joint savings 
account stands until overthrown by proof contra 
and is so overthrown where the proof is decedent 
did not intend any gift of his interest in the ac- 
count. Gagliano v. Maggio 
SECURITIES 
S. E. C. Requirements in Financing Small Businesses 
SEPARATE MAINTENANCE 
If a husband abandons his wife and either she is 
domiciled here or he has assets here against 
which she wishes to proceed, our courts have 
jurisdiction over the subject matter in a separate 
maintenance action. Field v. Field 
In personam judgment in separate maintenance ac- 
tion is res adjudicata that wife did not cesert 
husband down to date thereof and that husband 
abandoned her without justifiable cause. Field 
v. Field 
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Where complaint for separate maintenance pleads 
constructive abandonment and sets forth facts 
sufficient for a ccmplaint for divorce, the 
complaint is sufficient though it does not spec- 
ifically charge abandonment “without justifiable 
cause”. Urian v. Urian 

Failure of separate maintenance complaint to allege 
abandonment “without justifiable cause” does 
not deprive the court of jurisdiction though it 
might be ground for dismissal. Urian v. Urian .. 

There is no duty on either party to accept an offer 
of reconciliation when the cause is on for trial 
and refusal to do so is not to be ccnsidered by 
the court. Canova v. Canova 

If a wife, not having been guilty of a matrimonial 
offense, leaves without cause and _ thereafter 
offers to return in good faith, she is entitled to 
separate maintenance if her husband retuses to 
taxc’ her back and to support her. Canova v. 
Canova 

While corroboration is desirable, it is not essential 
and réliei may be granted on the uncorroborat- 
ed —— of the wife if it be credible and 
convificing. Canova v. Canova 

An absconding husband's equitable interest may be 
attached regardless of who has the technical legal 
title., White v. White 

A resident wife may in a separate maintenance 
action attach realty, legal title to which is in a 
non-resident, where she asserts her absconding 
husband has an equitable interest therein. White 
v. White 


SIDEWALKS 

Held, in dissent, the tort liability of abutting land- 

owners should be reevaluated generally. Mosko- 

witz v. Herman mee 

The owner of premises abutting a sidewalk is not 

responsible for defects therein caused by the 

elements or wear and tear of public use and 

not caused by his own wrongful act or im- 

proper use. Moskowitz v. Herman 

abutting owner is not liable for injuries suf- 

fercd by a pedestrian on a defective or dilapi- 

dated sidewalk though it constitutes a nuisance 

unless he cr his predecessor in title participated 

in the creation or continuance of the nuisance. 

Moskowitz v. Herman 
STARE DECiSIS 

The principles of stare decisis and legislative acqui- 

escence in judicial interpretation of statutes are 

not absolute and under cogent circumstances 

give way to overriding considerations; to that 

end judges remain free to reexamine earlier 

determinations and correct judicial errors. Ar- 

row v. Hudson ... 


STATUTE OF FRAUDS 
Where an attorney is engaged orally to perform ser- 
vices so predominantly those of a real estate 
broker that his legal services are purely inci- 
dental the engagement is within the Statute of 
Frauds. Kagan v. Berman 
When an agreement for legal services is joined in 
an oral contract employing the attorney to nego- 
tiate a sale of realty for the owner and the pay- 
ment is to be “what the thing is worth” or the 
value as a whole of the two distinct tyves of 
service, the result is an indivisible oral ccniract 
which falls under the Statute of Frauds and is 
unentorceable. Kagan v. Berman 
The statute of frauds does not apply to an agreement 
whereby plaintiffs deposited monies with de- 
fendant broker as their agent to be paid to the 
seller on account of the purchase price agreed 
on in a prior written agreement on the express 
condition that a deed conveying gocd title should 
first be delivered to plaintiffs. Orrok v. Par- 
migiani 
The statute of frauds does not extend to every 
agreement affecting lands but cnly to those 
contempiating the transfer of an interest in 
lands. Orrok v. Parmigiani 
Action in equity by principal to have agent de- 
clared constructive trustee for principal of realty 
purchased by agent for himselt contrary to oral 
agency is not barred by the Statute of Frauds. 
Mianulli v. Gunagan 
STATUTES 
Where a state statute is declared invalid because it 
is in conilict with Federal legislation but is not 
violative of the State or Federal Consiitutions, 
and the Federal legislaticn is subsequently re- 
pealed or the bar removed, the state statute is 
effective without re-enactment. General Elec- 
tric v. Packard Bamberger & Co. 
N. J. 5. 2A:164-6 and N. J. S. 2A:164-17 are in pari 
materia, must be considered together, and as so 
considered are not repugnant. State v. Newton .. 
The principles of stare decisis and legislative acqui- 
esccnce in judicial interpretation of statutes are 
not absolute and under cogent circumstances 
give way to overriding consideraticns; to that 
end judges remain free to reexamine earlier 
determinations and correct judicial errors. Ar- 
row v. Hudson 


STOP NOTICES 
A materialman of a subcontractor has the stop- 
notice protection and remedy under N. J. S. 
2A:44-77-80 against any sums due from the own- 
er to the contractor though there be nothing 
due frcm the owner or contractor to the sub- 
contractor. Arrow v. Hudson 
Mills v. Hegeman overruled. Arrow v. Hudson 
A stop-notice claimant whose stop-notice has been 
duly and timely filed, secures priority in funds 
remaining to be paid by the owner over a 
federal lien against the contractor or an assign- 
ment by the contractor though these antedate 
the stop-notice. Bankers v. Ferber et als 


SUBPOENA 
The term “subpoena” as used in the statutes in- 
volved, though used with words “to attend and 
testify” held to include subpoena duces tecum 
as well as subpoena ad testificandum. In re 
Saperstein 
(Continued on next page) 


An 


317 


317 


356 


415 


364 


169 


145 





Page Twelve 


1954 Annual Index 





SUMMARY 





An order or subpoena directing production of evi- 
dence irrelevant and immaterial to any of the 
issues framed by the pleadings and pretrial order 
is improper and must be set aside. Schlossberg 
v. Jersey City 

Except as a witness may ha selieoed from com- 
pliance with a subpoena on appropriate motion 
under R.R. 4:46-2 it is his duty to appear and 
produce the evidence in his possessicn and, if 
required, to testify concerning it; he cannot 
himself determine relevancy. Schlossberg v. 
Jersey City 

A subpoena may not be used at trial for the purpose 
of discovery; discovery, under the rules, should 
be completed before trial. Schlossberg v. Jersey 
City 

A subpoena issued by an expert ccnducting an in- 

vestigation of municipal affairs under R.S. 40:6-1 

pursuant to an order giving him such powers ¢s 

provided in R.S. 40:6-3 is proper process. In 

SEPM  oceralic inline aS spre ie igo Siow GA wae Sete Se Beis 

order under RS. 40:6-3 giving <n expert the 

power to issue subpoenas follows the lcng stand- 
ing procedure whereby an attorney issues the 
subpoena in the name of the clerk cf the court. 

In re Tiene 


An 


SUBROGATION 


Subrogation is a device of equity and though now 
enforceable at law is subject to equitable princ- 
iples. Standard vy. Federal 

A release obtained frem an insured for a substantial 
amount less than the emount of the cloim with 
knowledge of a claim cf subregaticn by ¢n in- 
surer or surety, constitutes a fraud on the sub- 
rogee and is unenforeeable against the subrogee. 
Standard v. Federal 

Subrogation is a device to ccmpcl sities ite 
charge of an obligation by cne who in gocd con- 
science ought to pay it. Standard v. Federal 


besed cn 


dis- 


In action by subrogee against third party 


contractual liability of the third party to sub- 
rogor, subrogee need not establish it has a 
“superior cquity” in order to recover but third 


party eon defeat recovery by proving “uncon- 


scionable conduct” by either the subrogor or 
subrogee. Standard v. Federal ..............6. 
Where third party in action against it by subrogee 


of unconscionable conduct by sub- 
rogee or subrogor, burden of provi ing it is on the 
third party defendant nd this issue is tried as 
other equitable issues by the court without a 
jury. Standard \v iapienens 
Insurer is subrogated to claim of indemnitee against 
indemnitor where insurer pays loss of indemn- 
itee, but insurer’s rights rise no higher than 
those of indemnitee. Brewster v. Catalytic 


JUDGMENT 

judgem nt should not be granted unless 
nt excludes cny reescneble dcubt as to 
cf material 


raises defense 


A summary 
the mov: 


the existence cf any genuine issue 
PACE SMOSOM Vs ROSS: eo iccciceess «cadence cu'se site 
TAXATION 
H.R. 8300 And The Lawyer. by Porter E. Harimann 


the provision of 
tax law under 
ch tax exempt U.S held by a corpor- 
neluded in net worth for purpose of 


A 
he franchise tax assessed. Werner v. 


nality in 


There is no unconstitutic 
i inchise 


state corporation fr: 


bends 





Director 


te may lexy a 


legitimate sub‘ect 


me including 


A st 


tax on a 


a 
measured by net assets or net ine: 


tax exempt federal instrumentalities, which, as 
such could not be directly taxed. Werner v. 
PURI os ca Ans Micah etm vance Rieraid aint tewicratonn’h 


Analysis of the 1954 Revenue Act bv Harold 
sai ation Under The 1954 Internal Revenue Cede 








Albert A SAORI Mode PAs siars os 6-9 os ariel 
esi es in assessments made by the County Board 
in specific areas or on specific prcperties in a 


assessment ct 


other pr 


those 


operty 


resulting in 


higher rates than 


if 
taxing di strict 


preperties at 
ie 





in district is uncenstitutional and invelid though 

ass*ssm e less than true value. Baldwin 

Vv. Essex Tevet eee ee ee —— 

I ; on in assessing is equality in 
he a ae ane ea. = 






is but a 
E:sex 


decided. 


or fixed for 
ieving equs li tv 
1 of ratio a 





+7 
collector 
f J 
a reduc- 


to be- 


to ‘the Division 
le appeals to the 
the next 2 succeeding 
it for that period of any 
Itimately made by the 


quarantine is an interest in land 
r to redeem under R:S. 54:5-54. 


against pur- 
who improperly 
erty. plaintiff is entitled 
a the property without 
the value of the use of eny improvements made 
by certificate purchaser. Morvay v. Gressman .. 
A purchaser of a tax sale certificate who goes into 
possession without foreclosing the certificate and 
without having the title abandoned to him, is a 
trespasser and is not entitled to recover his ex- 
penditures for repairs or improvements. Mor- 
vay v. Gressman 
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TORTS 


Tort liability for interference with prospective ad- 
vantage under a contract may be imposed even 
where the contract was not complete because one 
of the parties had not gone through the formal- 
ity of signing the agreement. Snyder v. Nat'l 
IN WIE BCAESBOKOE GIS® rica esses os emus to meee 

Tort liability for interference with prospective ad- 
vantage under a ccnirect will not ke imposed 
where the contract itself would be unenforce- 
able by virtue of the statute ct trauds. Snyder 

Nat'l] Nwk & Essex et als 

A tortfeasor who is liable to cn employee of another 
for personal injuries sust:ined by the employee 
cannot have ccntributicn frcm the employer 
though the employer's negligence contributed to 
the injury, where the injury is within the Work- 
m_n’s Compensation Act. Farren v. Turnpike 
et als 

Pro rata shares of the verdict are to be determined 


on the basis of the number of the tortfeasors who 
are within the reach of process and solvent. 
PUASOR. VAMP RODIES: «65.0250 dew, es ote eee 


Where plaintiff settles with one joint tortfeasor, the 
settler’s pro rata share of the verdict is to be 
credited on the verdict, not the amount received 


in settlement. Judson v. Peoples ................ 
The Joint Turtfeascrs Contributicn Law embraces 
all torts. Judson Vv. PE0DIES: his sconces wee eee 
TREATIES 
Some Notes In Re Prepssed Bricker Amendment, 
Onda Cienst iy ) Ec) Co | c! aan Rar aris eye) Sete 5 SOR es MEO 
International Agreements And Our Constitution. 
by James Morht: Mallen: «.....5...6.0.<.s00seessees 
TRIAL 


in the 
trial 


to remark 
be another 


It is improper for the Prosecutcr 
jury's prest that there will 
lisagree. State McCall 


nce 


if they 


The fact that the judge misstates part of a witness's 
testimany does not ccnstitute reversible error 
where he clearly instructs the jury they are 


regard his observations on the testimony and 

their reco!lecticn therecf if their recol- 
ection dces not confoim to his statemcnt. State 
v. Tuffel 

Where party ass 


juror 


to di 
rely on 
1 


erts he was denied a fair trial 
did not truthfully enswer questions 
burden is cn party to show 
thereby. Spring- 


be- 
cause 
asked on dire, 
he was harm d or prejudiced 
An ie 1S 


voir 


dale Park v 


Ex. mination of jurors should be ‘by single questions 
calling for single answers and not by several 
scpirate questions lumped together as one. 
Soringdale Park v. Andriotis .........<<.80: 

Examination of jurors cn voir dire shculd be m: de 
of each juror individually end separately and not 
as a group. Springdale Park v. Andriotis ....... 

Deposition of a witness properly excluded from 
evidence where neme end address of witness 


was not furnished in answer to interregatory 
sking identity of all perscns known to have 
knowledge of the occurrence. Abbatemarco v. 
facts, though depesiticn of undisclosed 
was properly excluded frem evidence, 
should have been granted with costs to 
ry. Abbatemarco v. Cclton 








le discretionary with the trial court to 

ccution the jury thet the testimony of en ec- 

eemplice should be carefully scrutinized sit the 

mission of such caution is not in i‘self a ground 

for a new trial, an arbitrary refusal to so feist 

the sees where there is a timely request to 
charge is reversible error. State v. Spruil 

Objection to refusal to charge es requested hel Id 

sufficient to preserve the point for appeal. State 

Vv BPAMEL: 7 «yedpss-al x eevee ae a IES 

Where in ection for eccidentc] death benefits plain- 

tiff foiled to suffciently estetlish cause of death 

and cc urt ecmmented cn fcilure cf plaintiff to 


produce death certificate for that purpese, it was 
error to denv application to recpen case to offer 
death certificate. though cp»licaticn was not 
mode until efter motion bv defend-nt fer judg- 
ment cf dismissal had been granted. Magich v. 
John Hi neock Mutuel 
In tort case where there is more then one defendant 
suggested that rulings cn moticns fer dis- 
miss?l be withheld until the conclusion of the 
entire case if any co-defendent so requests. Bray 
al 


it is 


v. Gross et A 

A partv having a legal basis for orp sing a mction for 
judgment must state such basis to the court when 

the moticn is made or suffer the consequences 
resultins frem a grentint cf the mation end a late 
entry of the objection. Bray v. Gross et al 

It is not errer to grent a motion for dismiss] made 
by a co-defendant at the clrse of plaintiff's case 

or to refuse to vacate the dismiss?l at the close 

of the defend-nt's cese though this affects the 

f ‘s right to > emiaiietica. where the latter 

did not -ssert his rossitle risht to contribution 

in cpposition to the motion. Bray v. Gross et al.. 
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TRUSTS 


A settlor an intervivos irrevocable 
active egreement poate ependthrift 
trust provisions if she is the sole beneficiarv even 

rurposes cf the trust have not been 
acecmplished and the trust vrovides settlor 
not have the right to — he trust to 


terminate 


mav 


trust 





though the 


fully 












pr interest. Manice v. Howard ......... 

or transfers naira in trus +t to pay th 
to himself for life and retains the un- 
ted right to design-te or chenge the re- 
maindermen he is the scle beneficiary and can 
terminate the trust. Manice v. Howard ......... 
A settlor cannot create a svendthrift trust for his 
own benefit. Manice v. Howard ............... 
it rged with a tv to purchese prop- 


or his principal purcheses for himself 

is chargeable as a constructive trustee for the 

i and can be compelled to surrender it 
to him cn reimbursement of the purchase price. 
Mianwlls. 4 AGURABON <<. occssdsisis ccaose ona oe seals 

Action in equity by princip>l to have egent declared 
constructive trustee for principal of realty pur- 
chased by agent for himself contrary to oral 
agency is not barred by the Statute of Frauds. 
Mianulli v. Gunagan 
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Transmitters of funds who are not required to de- 
liver the funds deposited to the addressee or 
sender and who are free to deal with the funds 
deposited as they wish are debtors of the sender 
and not trustees. State v. Western Union ...... 


UNCLEAN HANDS 


The mere breach of a contract or restrictive cov- 
enant, especially where it is with implied con- 
sent, does not ccnstitute unclean hands. Pater- 
son v. Schneider et als 

Fraudulent or unconscionable conduct in the par- 
ticular transaction in suit is necessary to applica- 
tion of the unclean hands doctrine. Paterson 
v. Schneider 


UNEMPLOYMENT COMPENSATION 


In <epplying the identity of interest provisions cf 
Section 19 (h) (4) there is no wrongful double 
counting of corporate officers where one cor- 
poration has more than the requisite number of 
employees without the officers. Hillside Div. 
of Employment Security 

Under the Unemployment Compensation Act as it 
existed from 1941 to 1945 subject status of an 
employer once established continued until the 
employer filed an application for terminaticn 
though the factors on which such status had 
been acquired had previously ceased to exist. 
Hillside v. Div. of Employment Security 

Section 19 (h) (4) cf the Unemployment Ccmpensa- 
tion Act as it read in 1941 ccmbined employees of 
two or more employing units owned by the seme 
in‘erests for determining subject status and 
plied where either or both emperine units had 
less than 8 employees. Hillside v. Div. of Em- 
PlOwMet HSRCUEIEY sc bse osc ses clonic ninvds eee 


UNFAIR COMPETITION 


“Secondory meening” as used with relation to unfair 
comvetition means an identificaticn of an obiect 
by the public with a single source end en inter- 
est on the part of the public in buying frcm that 
source. Squeezit: Vi Elastic 2s coc seewieesise avenue es 

Held, there being no unfair means or attempt at 
deception by defendant. znd no secondary mean- 
ing attached to plaintiff's product, there was no 


unfair competiticn by defendant in copying 
shap>, and colors of plaintiff's wicca 
— Ms PT ISEEO hg. srecsidi ng wiv nee nsiele aE 

In the absence cf a patent or dishonest acquis ition 


there is nothing to prevent imitoticn or re- 


production of a preduct provided the imitator 
that his 


does not misrepresent to the public 
product is made by others and provided the 
original has not vet acquired a secondary mean- 


identification coming from appearance. 


Plastic 


ing or 
Squeezit v. 


VARIANCES 


Denial of variance will not be overruled in absence 
of affirmative proof that it was arbitrary, unrea- 
sonable or capricious. Herman vy. Bd. of Ad- 
justment 

A varicnce need not be granted even though excep- 
tional or undue hardship is proven if its allow- 
ance would be substantially detriment?! to the 
public good or impair the zoning scheme. Her- 
man v. Bd. of Adjus SOONG io tcc Kae sa wna os 

Where a lot is vcluntarily and — itedly iso- 
lated by <n owner frcm other lands to circum- 
vent anticipated or existing Bhs regulaticns 
fixing minimum frontage and area for building 
Ists, the Board cf Adjustment may find there is 

r undue hardship cn the owner 


no exception] o 


by such egilatic ns and deny a variance. Her- 
man v. Ba. Of AGIUSIMERt: 6.6 5.60c0rc%.as0s6i 
VERDICTS 
Where issues cf negligence and contributory negli- 


general verdict and 
finding for 
Curtiss and 


gence are submitted to jury, 
judems nt for defendant is deemed 

defendant cn both issues. Kelley v. 
BESANT) <u. craraverton oi caetdem otecentne tea Ty eh OTS SERN 


VETERANS 


Appointment made without term does not confer 
veteran's tenure rights under N. J. S. A. 38:16-1 
where ly velid appointment possible is one 


cniy 
for fixed term. De Vita v. Housing Authority 


VITAL STATISTICS 


Equity has no jurisdicticn to substitute its judgment 
for that of the Medical Examiner in stating the 
cause of death cn a death certificate. Devlin v. 
Sergent et als. 


WAIVER 


Owner's participation in, seeking and receiving p3y- 
ment of condemnation award in proceeding un- 
der Section 8 of Condemnaticn Act of 1920, con- 

stitutes waiver of requirement of Sec. 6 of Act 

that report cf ccmmissioners must be filed with- 
in time. Cleary v. No. Bergen 


WELFARE BOARDS 


A welfare board which has filed its certificate pur- 
suant to N. J. S. A. 44:7-14 end 15 may secure 
priority of satisfacticn against a prior judgment 
creditor by issuing executicn on its certificate 


before the judgment creditor issues execution. 
Maggio v, Welfare ‘Board. 2... ccsssinens waiata 


WILLS 


Counsel fees may be allowed to both a proponent and 


a contestant of a Will under R.R. 4:55-7 (e) to 
be paid out of the estate. In re Davis ......... r 
Where a testatrix wishes to make her attorney or a 


member of his family a beneficiary, such a Will 
should be drawn by scme other lawyer of testa- 
trix’s own choosing. In re Davis 
Ordinarily the burden of proving undue influence is 
on the person asserting it. In re Davis 

If a Will benefits one who is in a confidential re- 
lationship to the testatrix and there are other 
circumstances of a questionable nature, a pre- 
sumption of undue influence arises and the bur- 
den of proof shifts to the proponent of the Will. 

In re Davis 

To be undue the influence must be such as to ‘destroy 
the free agency of the person over whom it is 
exerted. In re Davis 
The mere existence of the attorney-client relation 
raises no implication of fraud or undue influ- 
ence. In re Davis ...... ee 
(Continued on next page) 
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Probate of a joint will on the death of the first 


ap testator is not res adjudicata as to the validity of 
e bo the will as to second testator unless that issue 
= was raised and adjudicated on the first probate. 


a In re Opper 
; A joint will is in legal effect the will of each testator 
ard is probated on the death of each as his 
separate WHE In £6 Oper <...). eens se ccc cece 


-OV= vee’ 
-on- A will contest can be instituted only by one who 
ter- would be injured by probate. In re Opper ...... 


. 31 Whether execution of a joint will is itself sufficient 
proof of a contract to make a will not decided. 

In re Opper 

A contract to make a will is not deemed integrated 

31 into the will made and may be established by 
parol evidence. In re Opper 
Expenses of wife’s last illness are 


are 
ica- 
rson 


primarily the 


; of obligation of the husband and are not debt of 
ible wife within will direction to pay debts. Foster 
‘or=- SRY TEA eee A ean ree gy ons A eee aoe 
cf @YTNESSES 

‘ The ccmmon law disqualification of a wife as a wit- 
cue 8 ness no longer exists; the disqualification is by 
fon R.S 2A:81-1 and 7 limited only to the three 
fond instances listed therein. State v. Caporale ...... 


tin WORDS & PHRASES 


had “Active wrongdoing” is an act of “ccmmissicn” or “a 
cist. positive affirmative act” as distinguished from a 
(abn aae mere failure to act. Kelley v. Curtiss and Newark 
iSa~ A “breaking” consists of anything by which obstruc- 
s of tion to entry to a building by a body or portion 
me thereof is removed. State v. O'Leary .......... 
eRe “Entry” is the intrusion into a building of any part 
had of the body or of an instrument inserted for the 
sai a5 purpose of effectuating theft and not solely as a 
= means of accomplishing the breaking into the 
building. State v. O’Leary .......... eardae aerate 
fair An “accessory” use is cne different from the “princi- 
iect pal’ use-one subordinate and incidental to the 
er- main use and bearing a close resemblance and 
hat relation to the main use. Honigfeld v. Byrnes 
pastes The term “subpoena” as used in the statutes in- 
at volved, though used with words “to attend and 
an= testify” held to include subpoena duces tecum 
no as well as subpoena ad ttestificandum. In re 
Ing ERED SUN ia here 9.5 digs o nad sinelearales Cre sama Eee Gres 
ers. “Secondary meaning” as used with relation to unfair 
se competition means an identification of an object 
Ds by the public with a single source and an inter- 
Be est on the part of the public in buying from that 
ae source. Saucezit V. Plastic: ..01.6c00050+ceses ure 
cs Public documents are documents public in nature 
oe and which the public has a right to inspect. State 
il VW. lacie Sieh COMEIANG«.... wc cosines c06 at dnenen en 


yx Provision in policy that total disability benefits shall 
be payable as long as insured is “wholly and 
continuously disabled from engaging in any oc- 


ace supation or employment for wage or profit” does 
Da not require state of absolute inability to carry on 
.d- any vocation whatever, but means inability to 
ee perform any work in his regular business or any 
p= other pursuit which he would be reasonably 
w= contemplated to pursue, even though such policy 
the provision follows another providing for benefits 
or- for inability to perform his regular occupation. 
ae ot PGtErsOn. Vo TIATUEOEG ls ore cs stick vosseeyesewesees 
-o- A zoning ordinance is not a “plan of record”. Jose- 
m= FOMUCZ VP EOE oo pie ikke cous onan cea ceasuaas 
ns “Of record” or “public record” as used in the law of 
ng conveyancing, means those found in the offices 
is of the County Clerk or register of deeds, or 
1er which would appear in the usual title search. 
ro POSELOWIEZ EC  POUEE: oc wriciccsav ace pai en Ree aee coe 
IWORKMEN’S COMPENSATION 
The Workmen’s Compensation Division has inherent 
li- power to reopen judgments in instances of fraud, 
nd mistake or inadvertence. Estelle v. Board of Ed. 
for An erroneous ruling in the Workmen’s Compensa- 
nd tion Division that the injury involved is not 
35 within the Act cannot ser\ ve to confer jurisdic- 
tion on the law courts. Estelle v. Board cf Ed. 
for Mere medical examination ag a carrier to ascertain 


1 the extent and nature of disability of a claimant, 

















ne is not medical treatment nor the payment of 
or compensation within the meaning of R.S. 34:15- 
< 51. Schwarz v. Federal ..............0.. 
ane v. Thornton decision distinguished. Schwarz 
“si . Federal Rta eat Sores Ue nae es 
- The notice requirement of R.S. 34:15-17 is satisfied 
¥ when supervisory employees have been made 
duly aware of circumstz which would indi- 
cate knowledge of the occurrence of the injury. 
¥- PrAviGrictios i. SARI ONS 55g, oe a avons Siece ars he eee ea 
n- Held, on facts, where employee engag in lifting 
n- mattresses became ill, dropped across his table 
ct and ‘told his supervisor he telt ill and had a pain 
h- indicating his back, employer had notice or 
32 knowledge thereby within the requirements of 
R.S. 34:15-17. Planchak v. Simmons ............ 
aie R.S. 34:15-17 does not require notice within 90 days 
. of accident or incident producing injury, but 
ot within 90 days after employee knew or had 
ve reason to know of a compensable injury. Pan- 
- , chak Va SUBIONS 5 oases sisi since race mise asa wee 
Held, millwright who by reason of cramped working 
space and lack of scaffold had to reach out to 
drill holes in ceiling overhead, in hot poorly 
nd ventilated plant, exerted unusual effort and suf- 
to fered unusual strain beyond the mere employ- 
me ment, making heart failure resulting therefrom 
a a compensable accident. Mergel v. N. J. Con- 
ill WEMEESS Coane mss s visterdinnsston corel fawn e hc neie ae Ie oes 
a= Performance of unusual duties over a spon ct st 
.: eral days does not convert those duties into usual 
is ones nor establish | that the work is no longer 
oa “unusual exertion”. Mergel v. N. J. Conveyors 
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A eoncrete floor is not in itself a hazard or special 
condition of employment which constitutes a risk 
incidental to the employment. Henderson v. 
Celanese 

An injury arises out of the employment only if it is 
caused by a risk incident to the employment, 
that is, one connected in scme manner with what 
the workman had to do. Henderson v. Celanese. . 

Held, with dissent, injury resulting from fall on 
concrete floor caused by epileptic seizure is not 
compensable. Henderson v. Celanese ........00. 

Judicial Review of New Jersey Workmen’s Ccmpens- 
ation Cases by Meyer Bronstein 

Petition may be emended even after statutory time 
limit for filing claim to set forth earlier accident 
as cause of disability where information thereof 
was included in petition in answer to question 41 
and petition first alleged date of subsequent ac- 
cident as the date of compensable accident. 
D'Agostino v. Reliance 

While the filing of a petition within the statutory 
time limit is a sine qua non to jurisdiction, ad- 
herence to the form of petition provided by the 
bureau is not. D’Agostino v. Reliance .......... 

A petition in any form which sets forth the particu- 
lars called for by the statute and gives notice cf 
the material facts is sufficient and may be 
amended as to dates to avoid surprise. D’Agostino 
v. Reliance 

Under R.S. 34:15-40 an employee who recovers from 
a third party a sum in excess of the Workmen’s 
Compensation liability of his employer is en- 
titled to a credit against the employer’s reim- 
bursement right for attorney’s fees incurred in 
the third party claim to the extent of 14 of the 
total liability of the employer. Caputo v. Best 
OOS ce ccc ite cisled aacurka neice eee aaa am eee a 

The employer's knowledge under R.S. 34:15-17 must 
be determined in the light of his superior posi- 
tion to appreciate the significance of facts com- 
ing to his attention. Goldstein v. Continental .... 

Held, notice that employee was suffering back pain 
and was not to continue bending, twisting and 
turning, sufficient to confer knowledge on em- 
ployer of prior work-connected lumbosacral 
sprain. Goldstein v. Continental 

The test as to whether the employer had knowledge 
of the occurrence of injury within the meaning 
of R.S. 34:15-17 is not whether he had positive 
knowledge of the occurrence of a work-connect- 
ed disability on a specified date; it is enough if 
he is shown to have received information suffic- 
ient to put him on inquiry as to the elements of 
time, place and circumstances of the injury. 
Goldstein v. Continental 

By virtue of N. J. S. 2A:3-7 and the Supreme Court 
Order of Oct. 30, 1952 and R.R. 1:31-1 the Super- 
ior Court Judges assigned to the Law Division 
in Hudson County have jurisdiction and author- 
ity to hear appeals from the Workmen’s Comp- 
ensation Division to the Hudson County Court. 
Duncan v. McCormack 

An employee who falls on her way to work on a 
stairway provided by her employer’s lessor as the 
means by which she reaches her place of work, 
sustains injuries arising out of and in the course 
of her employment, though the stairway is used 
in common by patrons and employees of the 
owner, the employer and other tenants. Cerria 
v. Union News 

Injury resulting after employee intervened in per- 
sonal argument between two _ co-employees 
eventuating in argument between the inter- 
vening employee and one of the other two and 
ultimately in intervening employee being in- 
jured held not an injury arising out of the em- 
ployment and not compensable in absence of 
proof that it was his duty to intervene. Cierpial 
Visr PAR ons tas ee enns nko casa manees memes 

Though an award of workmen’s compensation 
against co-employers may not be res judicata in 
a subsequent acticn between them for con- 
tribution, the pleadings and award, are evidential 
in a subsequent action. New Amsterdam v. 
PODAMION, sos fa c.c Soead sv asacaceoe dane ecueeaesuas 

A judgment of the County Ccurt against the em- 
ployer’s insurer under R.S. 34:15-84 does not 
affect the force end effect of the compensation 
award or the rights of the parties thereunder. 
New Amsterdam v. Popovich 

An award for temporary disability 
expenses attendant upon a relapse which pro- 
duces total disability after a previcus award 

for temporary and partial permanent disability, 

may be made though there is no ultimate in- 


and medical 





crease in permanent disability. Colbert v. Con- 
SEERA oS 35 gcc Siicw drole enim lene maa ta ee 
Sassaro v. Wright decision distinguished and limited. 
Colbert 3: ‘Consolidated. < . 6 <sos. cc enrcretewnsecs 
Compensation may be awarded under N. J. S. A. 
34:15-27 for intermittent or recurring temporary 
disebility for periods after an award and for 


medical reimbursement. Colbert v. Consolidated 
Reimbursement for unauthorized medical and hos- 
pital expenses may be awarded where the em- 
ployee was in acute distress requiring such ser- 
vices immediately. Colbert v. Consolidated 
Effect of benzine on fingers and finger nails resulting 
frcm continual immersicn of hands in the sub- 
stance as part of the employment held an occu- 
pational disease. Giambattista v. Edison 
Whether present occupational disease sections cover 
aggravation of a preexisting condition not de- 
cided though affirmative indicated. Giambattista 
v. Edison 
Present occupational disease section covers diseases 
not generally known and those where the con- 
traction is the result of individual susceptibility 
or allergy. Giambattista v. Edison .............. 
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Supreme Court splits in affirming denial of compens- 
ation for epileptic seizure injury. Henderson v. 
Celanese Corporation 

An award of compensation is not res judicata on the 
issue of whether the employee is entitled to 
further medical treatment unless that issue was 
raised and adjudicated. Van Tuy] v. Federal .... 

An employee is entitled to medical treatment even 
after an award for temporary and permanent 
injury where such treatment is needed and might 
affect a cure. Van Tuyl v. Federal ............ 380 

An assault occurring as a result of the use of the 
highways in performance of the emplover’s busi- 
ness is compensible. Augelli v. Rolans ......... 423 

Blowing of horn to urge driver in front to proceed 
faster and engaging in vocal altercation resulting 
from such horn blowing does not make employee 
an agressor within the compensation law who is 
therefore to be denied compensation for injuries 
received in resulting assault. Augelli v. Rolans . 

While lapse of time between employment connected 
altercation and subsequent assault is factor to be 
considered in determining whether assault was 
result of personal feud and therefore not com- 
pensible, it is not controlling factor. Augelli 
Vi RONG wivcccccecrnusanncedecseasansbaeeeneel 

Lapse of time between employment connected alter- 
cation and subsequent assault does not bar 
compensation and transform assault into per- 
sonal feud where the parties involved did not 
know each other previously and did not meet 
between the two events. Augelli v. Rolans ..... 423 


ZONING 
A variance need not be granted even though ex- 
ceptional or undue hardship is proven if its 
allowance would be substantially detrimental to 
the public good or impair the zoning scheme. 
Herman v. Bd. of Adjustment .................. 10 
Denial of variance will not be overruled in absence of 
affirmative proof that it was arbitrary, unreason- 
able or capricious. Herman v. Bd. of Adjustment 10 
Where a lot is voluntarily and premeditatedly iso- 
lated by an owner f{rcm other lands to circum- 
vent anticipated or existing zoning regulations 
fixing minimum frontage and area for building 
lots, the Board of Adjustment may find there is 
no exceptional or undue hardship on the owner 
by such regulations end deny a variance. Her- 
man v. Bd. of Adjustitient «...<ccccccocecwescuas 10 
Declaratory judgment will not be granted to delin- 
eate extent of operations which will be permitted 
under a non-conforming use. Borough of Rock- 
leigh v. Astral 
Issuance of building permit for enlargement of non- 
conforming use is unlawful, creates no right, and 
is no ground for estoppel where owner knew of 
opposition to enlargement. Borough of Rock- 
leigh Vi Astle. oo ic cccontcsecccqsdvetwesdhereres 18 
Construction of a large water tank as a separate 
structure for fire protection purposes held un- 
lawful enlargement of non-conforming use. Bor- 
ough of Rockleigh v. Astral ..................6. 18 
The restriction against enlargement or extension 
of non-conforming uses relates to structure as 
well as use and bars unwarranted enlargement 
or extension of the structure though there be no 
enlargement of the functional use. Borough of 
Roekleigh v.. Ast¥al —...6¢c<cudnestsceenseeuawas 18 
The term non-conforming use comprehends both the 
physical structure and the functional use. Bor- 
ough of Rockleigh v. Astral .................. 18 
Where there is a municipal planning board, any ord- 
inance proposing a change in zcning must be 
submitted to the planning board for considera- 
tion and report to the governing body before 
enactment by the governing body. Hasbrouck 
Heights Hospital v. Hasbrouck Heights ....... 189 
The report of the planning board to the governing 
body on any prcposed change in zoning ordin- 
ances should be in writing. Hasbrouck Heights 
Hospital v. Hasbrouck Heights ................ 189 
Under R.S. 40:55-39 (d) the Board of Adjustment 
may recommend and the governing body may 
grant a variance “in particular cases and for 
special reasons” without a finding of undue 
hardship, where it finds that the variance is in 
the public interest and would not substantially 
impair the intent and purpose of the zoning 
plan and zoning ordinance. Ward v. Scott ...... 217 
On a review of a variance granted under R.S. 40°35- 
39 (d), judicial interference is permissible only 
for relief against arbitrary or capricious action. 
Ward. Wi: SOG eccccdsd cnuuxcaae cate eee 217 
An action in lieu cf prerogative writ to compel 
issuance of a building permit may he taken with- 
out exhausting administrative remedies where 
only questions of law are involved and the 
interests of justice so require. Stalford v. 
Batali ccc icaciadawecdendusataneqenaeniennaee 232 
Amendment of zoning ordinance to clarify a provi- 
sion therein without referral to Board of Ad- 
justment is valid though ordinance provides no 
amendments shall be made without such re- 
ferral. Stalford v. Barkalow: <..i..ecscecscavucus 232 
The status of the zoning law prevailing at the time 
of the decision by the court is controlling, not the 
status at the time of application or suit. Stal- 
fotd. vi Wattalew—oosocidccsnvacucgaesedaeueeeed 232 
Parking of 6 ton trucks on premises held no in- 
crease in or change of non-conforming right 
to park 1% ton trucks where total tonnage, 
length of trucks, and area used was not increased 
and no other significant change is present. Kra- 
mer v. Montclair 
(Continued on next page) 
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